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ABOUT NACo

The National Association of Counties (NACo) unites America’s 3,069 county
governments. Founded in 1935, NACo brings county officials together to advocate with
a collective voice on national policy, exchange ideas and build new leadership skKills,
pursue transformational county solutions, enrich the public’s understanding of county
government, and exercise exemplary leadership in public service.
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INTRODUCTION

5G describes the next generation of mobile networks which

builds on today’s 4G wireless broadband infrastructure. This next
generation of wireless service uses higher-frequency wavelengths
transmitted through a network of “small cell” devices - roughly the
size of a backpack - scattered throughout communities. To build 5G
networks, telecommunications providers place small cells on public
rights-of-way to construct their own communications networks.
Analysts expect the full buildout of the 5G network will require nearly
one million small cell installations over the next decade.

Counties are strongly committed to the timely and successful
deployment of 5G facilities and services throughout the nation,

just as counties led and supported public and private partnerships
that resulted in the successful introduction and expansion of 4G
infrastructure and services. However, as stewards of substantial
amounts of public rights-of-way, counties are concerned with recent
federal actions that undermine local governments’ ability to serve as
trustees of public property, safety and well-being.
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G: The mobile industry refers to new “generations” - or Gs - each time it introduces a new industry-wide technical
standard and rebuilds the fundamentals of mobile data networking. New generations have been introduced roughly
once every decade.

LTE: In telecommunication, Long-Term Evolution (LTE) is a standard for high-speed wireless communication for mobile
devices and data terminals. The goal of LTE was to increase the capacity and speed of wireless data networks using
new technologies developed around the turn of the millennium. When describing cellular networks, you’ll commonly hear
the terms 3G, 4G, and LTE. This identifies the generation of network technology: 3G, or the third-generation network,
was developed before 4G. After that, LTE data was introduced; currently, 4G LTE is the most advanced option available.

Small cells: As the name implies, these devices for providing network service are smaller than a traditional cell tower,
but as a result must be placed much more closely to one another.

Latency: The amount of delay, or lag in response, in a network. Reducing latency is one of 5G’s main advantages, along
with faster speeds once a response has started.

Spectrum: The frequency of airwaves used to carry cell phone signals. 5G uses a wide swath of airwaves, including
higher frequencies than have been used in the past.

Millimeter wave: This ultra-high-frequency signal is key to getting the fastest speeds out of 5G. These signals are also
fragile, traveling comparatively small distances and easily blocked by buildings and other objects, and therefore require
more transmission points over a larger area for complete coverage.

Fixed wireless: Fixed wireless is the wireless system used to connect two fixed locations (e.g., building-to-building or
tower to building) with a wireless broadband link.
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The current 4G communications network utilizes a single tower antenna that
broadcasts long-wavelength radio frequencies which penetrate most above-ground
structures and travel farther than high-frequency waves.

Next Generation Local Zoning Authority- a 5G Wireless Broadband 101



5G networks use a higher-frequency millimeter wave capable of relaying more
information in less time than 4G sighals. 5G waves, however, are not capable of
traveling as far as their 4G predecessors and will require a network of small cells to
distribute wireless services. The highly-concentrated network of small cells will allow
moving devices to receive a signal from one cell to the next without disruption.
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CHAPTER 2 | DEPLOYMENT



5G DEPLOYMENT PROCESS

5G deployment will require telecommunications providers to install
hundreds of thousands of small cells across the country to construct

5G networks. The vast majority of these sites will be located on locally-
owned public rights-of-way, which requires providers to submit applications
for local government review. The local review process is essential to

ensure small cell sites do not put public health and safety at risk during
the construction and modification of broadcasting facilities. Due to the
significant number of small cell sites needed to fully deploy 5G, close
coordination between wireless service providers and local governments is
critical during the siting process.

5G’s reliance on a large network of small cell sites will place a considerable
administrative strain on local governments’ ability to process the
exponential increase in applications for small cells from service provides.
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RACE TO 5G

5G-ready smartphones will be rolled out incrementally due to the labor-
intensive deployment process, with the first batch being deployed in
2019. The four major wireless service providers - AT&T, Verizon, Sprint
and T-Mobile - plan to offer 5G service in the first half of 2019, though
each are taking a different path to deployment.

AT&T aims to offer 5G-powered mobile hotspots in a dozen cities
by the end of 2018 and will unveil their new line of 5G-ready
phones in the first half of 2019.

Verizon current offers 5G internet service in four markets and will
provide 5G mobile service by 2019.

Sprint owns unique airwaves that will give the company an
advantage as it works on eventually rolling out 5G smartphone
service in nine cities in 2019.

T-Mobile plans to offer 5G smartphone service in 2019 to
customers in New York, Los Angeles, Dallas and Las Vegas.

Sprint and T-Mobile proposed merger, which is still awaiting
regulatory approval, will accelerate their 5G efforts.

Source: Axios, “When 5G will arrive” September 22, 2018
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COUNTY IMPACT

The global race for 5G dominance has begun as broadband providers
jockey for the top spot as the industry leader. As broadband providers
push to deploy thousands of small cell sites in communities nationwide,
local governments are tasked with evaluating every proposed site. This
requires significant labor resources and administrative costs, which are
offset through application fees. However, communication providers
argue that local zoning authority aimed at remediating safety hazards

is impeding on their ability to compete. While the technology is relatively
new, efforts to undermine local zoning authority have been underway for
quite some time at the federal and state policymaking levels.
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STATE 5G LEGISLATION

Over 20 state legislatures have passed controversial legislation that
will preempt local zoning authority in preparation for the 5G buildout.
The enacted provisions will allow providers to curtail local zoning
authority and install small cell technology in public rights-of-way
while also placing a cap on fees associated with maintenance costs.
The legislation has been controversial in many states. With concerns
over potential health implications and restrictions on local authority
over public rights-of-way, some states are fighting back. For instance,
California Gov. Jerry Brown (D) vetoed a small cell bill in October 2017,
noting that localities required “a more balanced solution.” Similar
legislation has also failed in six other states and remains pending in
Michigan and Pennsylvania.

Meanwhile, the fight over local control of public rights-of-way has
been elevated to the federal level as the Federal Communications
Commission (FCC) and Congress are now working to develop and
implement national standards.
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STATES WITH LEGISLATURES THAT HAVE PASSED LEGISLATION RESTRICTING
LOCAL ZONING AUTHORITY FOR 5G DEPLOYMENT

Q STATES WITH LEGISLATION

Q STATES WITHOUT LEGISLATION
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CHAPTER 4 | FEDERAL ACTION



FEDERAL ACTION

In 2018, Congress and the FCC took steps to enact policies aimed
at accelerating 5G deployment nationwide. However, the measures
target local governments by restricting local authority. In June 2018, the 3l 1
STREAMLINE Small Cell Deployment Act (STREAMLINE Act/S. 3157) ‘ Aol e
was introduced in the U.S. Senate, which limits fees local governments : ———
can charge providers and narrows the review process for counties to
adequately assess 5G deployment applications. The FCC later approved

a controversial rule in September 2018 setting national standards on the
local permitting process when siting 5G small cell locations. Though the
STREAMLINE Act is stalled in the Senate, the FCC order is scheduled to go
into effect on January 14, 2019.
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STREAMLINE SMALL CELL DEPLOYMENT ACT

In June 2018, U.S. Senate Commerce Committee Chairman John Thune

(R-S.D.) and Sen. Brian Schatz (D-Hawaii) introduced the STREAMLINE
Act. The legislation would limit fees local governments are able to assess
telecommunications companies and includes the two shot clocks for
localities to review and process applications. However, the bill includes

a “deemed granted” provision, under which applications would be
automatically approved if the local government fails to complete its
evaluation within the set timeframe - which would be considered a
prohibition of service. This provision would severely jeopardize counties’
ability to fulfill our public health and safety responsibilities.
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On September 26, the FCC approved the Streamlining Deployment
of Next Generation Wireless Infrastructure Declaratory Ruling and
Third Report and Order on a 3-to-1 vote. The order limits fees local
governments are able to assess on telecommunications companies
for the placement, construction or co-location of new wireless service
facilities. Additionally, the ruling provides local governments only 60
days to evaluate applications from wireless companies to attach 5G
small cells to existing structures and just 90 days to review applications
for equipment on entirely new structures. These “shot clocks”
effectively prevent local governments from properly evaluating and
assessing 5G deployment applications and forces a rubber-stamp
approval process in fear of crippling litigation from communication
providers. However, unlike the STREAMLINE Act, the FCC order does
not include the strict “deemed granted” provision.

FCC HQ in Washington, D.C.
Photo credits: Ser Amantio di Nicolao, Wikipedia
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FCC RULING: FREQUENTLY ASKED QUESTIONS

What happens if a local government already has an agreement with a carrier or infrastructure provider that covers
small wireless facilities?

The FCC did not address whether existing agreements are preempted by the order, and local governments should be
able to retain existing agreements. For those to be void, the FCC would have to find that ending existing agreements was
in the public interest, which it did not do in the order.

For carries to preempt or void an existing agreement, they must file a lawsuit against the municipality, which is unlikely.

Going forward, can a local government negotiate new agreements with carriers or infrastructure providers? If so, are
there issues that cannot be addressed in an agreement?

Yes, local governments can still negotiate with carriers and infrastructure providers. However, the order gives carriers
more leverage when negotiating with local governments and reduces the ability of local governments to enact certain
regulations.

The FCC ruling provides guidance on some parameters of the deployment of small cells, including the cost, aesthetic
requirements and location, but it does not prohibit local governments or carriers from reaching their own arrangements
on these or any other factors.

Source: Next Century Cities
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FCC RULING: A CLOSER LOOK

The FCC order makes several adjustments to the permitting processes regarding 5G wireless broadband.
Highlighted below are important changes county officials need to know.

ANTENNA PLACEMENT- The order states local governments cannot issue blanket denials for placing 5G antennas on
poles in a given area. However, counties may deny a specific placement if there is a reasonable alternative.

UNDERGROUND- The order states local governments cannot require all 5G infrastructure be placed underground,
though counties may be able to require the entire “small cell” except for the antenna be placed underground. However,
if local officials make this request, they must do so for all utilities and an ordinance must be in place.

STREET FURNITURE- The order states local governments can require street furniture with a 5G small cell meet a
certain aesthetic standard and be set back from the street a minimum distance for both aesthetic and public safety
reasons, such as to prevent loss of parking due to inability to open car doors. Again, localities must have an ordinance
in place that applies to all utilities in public rights-of-way.

SHROUDING- The order states local governments can require a standard of aesthetics for certain neighborhoods and
certain types of poles.

PERMITTING- Now is a perfect opportunity for local governments to revise and organize their permitting processes.
When doing so, counties should adopt a permitting process that incorporates policies that adhere to the shot clocks in
the FCC order, so the county will be compliant going forward.

Source: Next Century Cities
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FCC RULING: A CLOSER LOOK (CONT.)

The FCC order makes several adjustments to the permitting processes regarding 5G wireless broadband.
Highlighted below are important changes county officials need to know.

SHOT CLOCK DEADLINES- The specific shot clock deadlines set by the FCC are covered on page 24 of this report.
However, unlike the proposed Streamline Act, the FCC ruling does not include a “deemed granted” provision, under
which applications would be immediately approved if the local government fails to complete the evaluation in the set
time frame.

APPLICATION COSTS- The costs listed in the order are for guidance purposes. If local governments stay at or below
them, the application fees will most likely not be challenged in court. However, counties may charge more if there

is evidence that local administration costs are higher. Including engineering costs, permitting staff costs, and post-
installation inspection costs may justify a higher application fee.

ANNUAL FEE- If a county sets its annual fee at or below the cost specified by the order ($270/year), carries are less
likely to challenge them in court, since it will be in line with the FCC order. However, if a local government chooses to
set a higher fee, this could require the municipality to justify the higher fee as being directly related to cost.

NEGOTIATING- Carriers prioritize predictability when working and negotiating with local governments. By providing a
high degree of certainty that permits will be finished in a predictable manner, counties may be able to ask carriers to
negotiate higher fees or more public interest requirements than those set by the FCC.

Source: Next Century Cities
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FEDERAL SIDE-BY-SIDE ANALYSIS:

STREAMLINE ACT VS FCC RULING

STREAMLINE Small Cell Deployment Act
(S. 3157)

FCC Declaratory Ruling and Third Report and Order

(WT Docket No. 17-79; WC Docket No. 17-84)

Shot Clock Applications must be acted on no later than:
¢ 60 days for requests to collocate equipment
* 90 days for other requests

Additional Information:
Local governments can request a one-time 30-day waiver
from the FCC.

Applications must be acted on no later than:
e 60 days for requests to collocate equipment
* 90 days for other requests

Additional Information:

Local governments can pause the clock if the locality
notifies the applicant within 30 days that the application is
incomplete.

Application Fees The bill limits applications fees by requiring them to

be: 1) competitively neutral, technology neutral and
nondiscriminatory; 2) publicly disclosed; and 3) based
on actual and direct costs. This eliminates market-based
application fees.

Limits applications for all small wireless facilities to $500 for
up to five sites, and $100 per site for each site thereafter.

Recurring Fees The bill limits recurring fees by requiring them to

be: 1) competitively neutral, technology neutral and
nondiscriminatory; 2) publicly disclosed; and 3) based
on actual and direct costs. This eliminates market-based
rents for usage of public property.

Limits recurring fees to $270 per site, per year.

Prohibition of If a local government has not acted on an application
Services in time and did not obtain a waiver, the request will be
deemed granted 31 days after the applicant provides
written notice of the authority’s failure to act. Authorities
must notify the applicant within 10 business days of an
incomplete request, or the request will be considered
complete.

If a local government has not acted on an application in time
and did not properly pause the clock, it will be viewed as a
prohibition of service, allowing potential litigation.

Next Generation Local Zoning Authority- a 5G Wireless Broadband 101
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COUNTY RESPONSE

Local governments have expressed concerns that the proposed Senate
bill and the FCC ruling would significantly limit local governments’ ability
to properly regulate public property and rights-of-way. Narrowing the
window for evaluating 5G deployment applications would effectively
prevent local governments from properly examining the impact that
construction, modification or installation of broadcasting facilities may
have on the public health, safety and welfare of the local community.

Next Generation Local Zoning Authority- a 5G Wireless Broadband 101




HOW YOU CAN TAKE ACTION

STREAMLINE SMALL CELL FCC RULE
DEPLOYMENT ACT The new FCC regulation is scheduled to go into effect
The path forward for the STREAMLINE Act is unclear. on January 14, 2019. Countles would then face

enforcement action if wireless providers or other small

The legislation has been introduced in the Senate, _ _
cell applicants challenge them in court based on

but not in the House of Representatives. However, the _ _ _
bill has seen little action in the Senate. With the new noncompliance with the above requirements. However,
Congress being sworn in on January 3, the future of the in response to the ruling, several lawsuits were filed in
STREAMLINE Act continues to be uncertain. In order for federal appeals courts questioning the legality of the

the act to be considered by 116th Congress, it will need igchrgl_e' O_nCNovemfb:r 2, Itl Wa?l'l Z”n?;”;?d that the
to be reintroduced. th Circuit Court of Appeals will decide the case.

N\ While the rule is challenged in court, counties
should prepare for the regulations to go into effect.
However, there is a possibility a stay will be issued, and
the order could be ruled unlawful by the Court.

\ NACo encourages county officials to tell their U.S.
Senators to oppose the STREAMLINE Act, particularly
members who serve on the Senate Committee on
Commerce, Science and Transportation.
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U.S. SENATE COMMITTEE ON COMMERCE, SCIENCE AND TRANSPORTATION

The STREAMLINE Act is currently introduced in the U.S. Senate and falls under the jurisdiction of the Senate Committee
on Commerce, Science and Transportation. To date, the committee has held two hearings on 5G wireless broadband

but has not taken any action on the STREAMLINE Act.
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