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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT 

THIS SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT 
(this “Agreement”) is made and entered into as of [__________], 2019, by and among PACIFIC 

WESTERN BANK, a California state-chartered bank (the “Bank”), SAMOA VANCE AVE LP, a 

California limited partnership (“Landlord”) and the HUMBOLDT COUNTY DEPARTMENT OF 

HEALTH AND HUMAN SERVICES (“Tenant”). 

RECITALS 

WHEREAS, Landlord is the fee owner of that certain real property located in Samoa, Humboldt 

County, California, and more particularly described in Exhibit A attached hereto (the “Property”); and 

WHEREAS, pursuant to that certain Loan Agreement by and between Landlord and the Bank 

dated as of the date hereof (the “Loan Agreement”), the Bank has made a loan to Landlord in the aggregate 

principal amount of $[__________] (the “Loan”) as evidenced by that certain Promissory Note (the 

“Note”).  The obligations under the Loan Agreement and Note are secured by a Deed of Trust, Security 

Agreement, Absolute Assignment of Leases and Rents and Financing Statement covering the Property (the 

“Deed of Trust”) dated as of the date hereof, from Landlord in favor of the Bank, and recorded or to be 

recorded in the real estate records of the aforesaid County and State.  The Loan Agreement, the Note and 

the Deed of Trust and any and all other documents executed in connection with the Loan, as the same may 

be amended, renewed, replaced or supplemented from time to time, collectively the “Loan Documents”; 

and 

WHEREAS, under the terms of a certain Master Lease Agreement dated [__________], 2019 (the 

“Lease”), Landlord leased to Tenant all or certain portions of the Property described in the Lease (the 

“Demised Premises”) under the terms and conditions more particularly described therein; and 

WHEREAS, the Deed of Trust provides that the Lease shall be subordinate to the Deed of Trust 

and the parties hereto desire to confirm such subordination and to establish rights of quiet and peaceful 

possession for the benefit of Tenant under the Lease and to define the terms, covenants and conditions 

precedent for such rights; and 

NOW, THEREFORE, in consideration of the mutual promises and covenants herein contained 

and intending to be legally bound hereby, the parties hereto agree as follows: 
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Section 1.    Subordination of Lease.  Notwithstanding the time of execution, delivery or any 

applicable recordation of the Lease or the Deed of Trust, the Lease and the entire right, title and interest of 

Tenant thereunder are and shall be subject and subordinate in all respects to the lien, right, title and terms 

of the Loan Documents and, in particular, the Deed of Trust and all advances made or to be made 

thereunder. 

Section 2.    Acknowledgment of Tenant.  Tenant acknowledges notice of the Deed of Trust.  

Tenant agrees to continue making payments of rent and other amounts owed under the Lease to Landlord, 

and to otherwise recognize the rights of Landlord under the Lease, until notified otherwise in writing by the 

Bank, as herein provided.  Landlord and Tenant agree that, if the Bank delivers to Tenant a written notice 

stating that a default has occurred under the Loan Documents and requesting that all payments due under 

the Lease be thereafter paid directly to the Bank, Tenant shall thereafter make, and is hereby authorized and 

directed by Landlord to make, all such payments directly to the Bank, as provided in the Deed of Trust, 

without any duty of further inquiry on the part of Tenant. 

Section 3.    Tenant’s Duty to Notify Bank of any Default Under the Lease.  Tenant shall 

provide the Bank with prompt written notice of any asserted default against Landlord under the Lease.  In 

the event of any act or omission of Landlord which would give Tenant the right, immediately or after lapse 

of time, to cancel or terminate the Lease, or to claim a partial or total eviction or to exercise any other 

remedy, Tenant shall not exercise such right or remedy until the Bank has received written notice and a 

reasonable period of time to cure said default, said cure period commencing after the end of Landlord’s 

cure period and after the Bank is entitled under the Loan Documents to remedy same; provided that the 

Bank shall give Tenant written notice of its intention to, and shall commence and continue with due 

diligence to, remedy such act or omission.  Notwithstanding the foregoing, the Bank shall have no 

obligation to remedy or to continue to remedy any such act or omission. 

Section 4.    Nondisturbance of Tenant.  Provided: (i) the Lease shall at all times be in full 

force and effect; (ii) the term of the Lease has commenced; (iii) Tenant is in actual possession of the 

Demised Premises; and (iv) Tenant shall not be in default under the Lease or this Agreement, then: 

(a) The right of possession by Tenant to the Demised Premises and any or all of 

Tenant’s rights under the Lease shall not be terminated by the Bank (or by anyone claiming by, 

through or under the Bank) in the exercise of any of the Bank’s rights under the Loan Documents. 

(b) Tenant shall not be named as a party defendant to any foreclosure of the lien of the 

Deed of Trust for the purpose of terminating the Lease, unless the Bank is required by any 

applicable law, order, regulation, rule of court or judicial decision to name Tenant as a party 

defendant. 

(c) If the Bank or its successors or assigns comes into possession of the Property 

(through receivership, as a mortgagee in possession, or otherwise) or acquires the leasehold interest 

of Landlord by foreclosure of the Deed of Trust, or by proceedings under the Loan Documents, 

deed in lieu or otherwise, the Lease shall not be terminated by any such foreclosure or proceedings; 

and the Lease shall continue in full force and effect upon Tenant’s attornment, as hereinafter 

provided, as a direct lease between Tenant and the Bank upon all the terms, covenants, conditions 

and agreements set forth in the Lease and this Agreement. 

If the Property or Landlord’s leasehold interest therein is sold or otherwise disposed of pursuant to 

any right or power contained in the Loan Documents or as a result of proceedings thereon, the Lease shall 

not be terminated thereby, and the Foreclosure Purchaser (as defined in Section 10) of the Property or of 

Landlord’s interest therein or any person acquiring title thereto shall so acquire the Property or such interest, 
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subject to the Lease; and the Lease shall continue in full force and effect upon Tenant’s attornment, as 

hereinafter provided, as a direct lease between Tenant and any party acquiring title to Landlord’s leasehold 

interest therein, as aforesaid, upon all the terms, covenants, conditions and agreements set forth in the Lease. 

Section 5.    Attornment of Tenant to Bank or Foreclosure Purchaser.  If the Bank or any 

Foreclosure Purchaser shall succeed to the rights of Landlord under the Lease, then Tenant shall, upon the 

Bank’s or such Foreclosure Purchaser’s election, attorn to and recognize the Bank or such Foreclosure 

Purchaser as Tenant’s landlord under the Lease and the Bank or such Foreclosure Purchaser shall be 

conclusively deemed to have accepted such attornment.  Such attornment shall be self-operative and 

effective without execution and delivery of any further instrument, immediately upon the Bank’s or any 

Foreclosure Purchaser’s succession to the interest of Landlord under the Lease.  Upon such attornment, the 

Lease shall continue in full force and effect as a direct lease between the Bank or such Foreclosure Purchaser 

and Tenant except that the Bank or such Foreclosure Purchaser shall not be bound by provisions of the 

Lease which are impossible for the Bank or such Foreclosure Purchaser to perform or by any amendment 

or modification of the Lease made without the Bank’s written consent and provided further that the Bank 

or such Foreclosure Purchaser shall not be liable to Tenant: 

(a) For any past act, misrepresentations, breach, default or omission on the part of 

Landlord or for any accrued obligation of Landlord under the Lease and Tenant shall have no right 

to assert the same or any damages arising therefrom as an offset or defense against the Bank or 

such Foreclosure Purchaser; 

(b) For any offset, defense, claim or counterclaim which Tenant might be entitled to 

assert against any previous landlord (including Landlord);  

(c) For the commencement or completion of any construction or any contribution 

toward construction or installation of any improvements upon the Demised Premises, or any 

expansion or rehabilitation of existing improvements thereon, or for restoration of improvements 

following any casualty not required to be insured under the Lease or for the costs of any restoration 

in excess of the proceeds recovered under any insurance required to be carried under the Lease; or 

(d) For any prepayment of rent, rental security or any other sums deposited with 

Landlord under the Lease and not actually delivered to the Bank or such Foreclosure Purchaser. 

The Bank or such Foreclosure Purchaser shall be liable to Tenant under the Lease only during the 

Bank’s or such Foreclosure Purchaser’s period of ownership, and such liability shall not continue or survive 

as to the transferor after a transfer by the Bank or such Foreclosure Purchaser of its interest in the Lease 

and the Demised Premises.  Notwithstanding anything to the contrary contained herein, officers, directors, 

shareholders, agents, servants and employees of the Bank or any Foreclosure Purchaser shall have no 

personal liability to Tenant and the liability of the Bank or such Foreclosure Purchaser shall be limited to 

the Bank’s or such Foreclosure Purchaser’s interest in the Property. 

Section 6.   Modification of Lease.  Without the Bank’s prior written consent, Tenant shall not: 

(i) amend or terminate the Lease except pursuant to the provisions of the Lease; (ii) prepay any rent or other 

sums due under the Lease for more than one (1) month in advance of the due dates thereof; (iii) voluntarily 

surrender the Demised Premises; or (iv) assign the Lease or sublet the Demised Premises or any part thereof 

other than pursuant to the provisions of the Lease except that DHHS’s obligations under this Agreement 

are contingent upon the availability of local, state and/or federal funds.  In the event such funding is reduced 

or eliminated, DHHS shall, at its sole discretion, determine whether this Agreement shall be 

terminated.  DHHS shall provide seven (7) days advance written notice of its intent to terminate this 

Agreement due to insufficient funding. 
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Section 7.    Representations of Tenant.  Tenant represents and warrants to the Bank that: 

(i) the Lease is in full force and effect, and Tenant has no offsets or defenses to the payment of rent or other 

sums due thereunder; and (ii) no default exists under the Lease. 

Section 8.    Application of Casualty Insurance Proceeds and Condemnation Awards.  

Tenant hereby agrees that, notwithstanding anything to the contrary contained in the Lease, the terms and 

provisions of the Deed of Trust with respect to the application of casualty insurance proceeds and 

condemnation awards shall control. 

Section 9.    Confirmation of Lease Status.  Landlord and Tenant hereby agree that, upon the 

Bank’s request, they shall from time to time execute and deliver to the Bank, and without charge to the 

Bank, an estoppel certificate setting forth whatever information the Bank may reasonably require to confirm 

the current status of the Lease including, without limitation, a confirmation that the Lease is and remains 

in full force and effect. 

Section 10.    Definitions.  As used in this Agreement, the word “Tenant” shall mean Tenant 

and/or the subsequent holder of an interest under the Lease, provided the interest of such holder is acquired 

in accordance with the terms and provisions of the Lease, the word “Bank” shall mean the Bank or any 

subsequent holder or holders of the Deed of Trust, and the word “Foreclosure Purchaser” shall mean any 

party other than the Bank acquiring title to the Property by purchase at a foreclosure sale, by deed, by 

conveyance in lieu of foreclosure or otherwise or any successors or assigns thereto.  Subject to the 

foregoing, this Agreement shall bind and inure to the benefit of Landlord, Tenant and the Bank, their heirs, 

legal representatives, successors and assigns. 

Section 11.    Changes in Writing.  No modification, amendment or waiver of, or consent to 

any departure by Landlord and/or Tenant from, any provision of this Agreement will be effective unless 

made in a writing signed by the party to be charged, and then such waiver or consent shall be effective only 

in the specific instance and for the purpose for which given.  No notice to or demand on Landlord and 

Tenant will entitle Landlord and Tenant to any other or further notice or demand in the same, similar or 

other circumstance. 

Section 12.    Entire Agreement.  This Agreement (including the documents and instruments 

referred to herein) constitutes the entire agreement and supersedes all other prior agreements and 

understandings, both written and oral, between the parties with respect to the subject matter hereof.  

Section 13.    Illegality.  If any provision contained in this Agreement should be invalid, illegal 

or unenforceable in any respect, it shall not affect or impair the validity, legality and enforceability of the 

remaining provisions of this Agreement. 

Section 14.    Interpretation.  In this Agreement, unless the Bank, Landlord and Tenant 

otherwise agree in writing, the singular includes the plural and the plural the singular; words importing any 

gender include the other genders; references to statutes are to be construed as including all statutory 

provisions consolidating, amending or replacing the statute referred to; the word “or” shall be deemed to 

include “and/or”, the words “including”, “includes” and “include” shall be deemed to be followed by the 

words “without limitation”; references to articles, sections (or subdivisions of sections) or exhibits are to 

those of this Agreement; and references to agreements and other contractual instruments shall be deemed 

to include all subsequent amendments and other modifications to such instruments, but only to the extent 

such amendments and other modifications are not prohibited by the terms of this Agreement.  Section 

headings in this Agreement are included for convenience of reference only and shall not constitute a part 

of this Agreement for any other purpose.  Unless otherwise specified in this Agreement, all accounting 

terms shall be interpreted and all accounting determinations shall be made in accordance with GAAP.  If 
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this Agreement is executed by more than one party as Landlord or Tenant, the obligations of such persons 

or entities will be joint and several. 

Section 15.    Notices.  All notices (“notices”) or other written communications hereunder shall 

be deemed to have been properly given (i) upon delivery, if delivered in person with receipt acknowledged 

by the recipient thereof, (ii) one (1) Business Day (as defined herein) after having been deposited for 

overnight delivery with any reputable overnight courier service, or (iii) three (3) Business Days after having 

been deposited in any post office or mail depository regularly maintained by the U.S. Postal Service and 

sent by registered or certified mail, postage prepaid, return receipt requested, addressed to Borrower or 

Bank, as the case may be, at the addresses set forth below or addressed as such party may from time to time 

designate by written notice to the other parties: 

If to the Bank:  Pacific Western Bank 

   275 North Brea Boulevard 

   Brea, CA 92821 

   Phone: (714) 674-5344 

   Email: jriddle@pacificwesternbank.com 

 

With a copy to:  Pacific Western Bank 

   818 West 7th Street, Suite #450 

   Los Angeles, CA 90071 

   Attention: Holly A. Hayes 

   Telephone: (213) 330-2073 

   Email: hhayes@pacificwesternbank.com 

 

  If to Landlord:  Samoa Vance Ave LP 

     5251 Ericson Way 

     Arcata, California 95521 

 

  If to Tenant:  Humboldt County DHHS – Social Services 

     929 Koster Street 

     Eureka, California 95501 

     Attention: Sally Hewitt 

 

Section 16.    Successors and Assigns.  This Agreement will be binding upon and inure to the 

benefit of the respective parties and their respective heirs, executors, administrators, successors and assigns. 

Section 17.  Judicial Reference.  Landlord, Tenant and the Bank hereby covenant the following: 

(a) The parties prefer that any dispute between them be resolved in litigation subject to a jury 

trial waiver as set forth in this Agreement, but the California Supreme Court has held that such pre-dispute 

jury trial waivers are unenforceable.  This Section will be applicable until: (i) the California Supreme Court 

holds that a pre-dispute jury trial waiver provision similar to that contained in this Agreement herein is 

valid or enforceable; or (ii) the California Legislature passes legislation and the governor of the State of 

California signs into law a statute authorizing pre-dispute jury trial waivers and as a result such waivers 

become enforceable. 

(b) Other than the exercise of provisional remedies (any of which may be initiated pursuant to 

applicable law), any controversy, dispute or claim (each, a “Claim”) between the parties arising out of or 

relating to this Agreement will be resolved by a reference proceeding in California in accordance with the 

provisions of Section 638 et seq. of the California Code of Civil Procedure (“CCP”), or their successor 

mailto:jriddle@pacificwesternbank.com
mailto:hhayes@pacificwesternbank.com
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sections, which shall constitute the exclusive remedy for the resolution of any Claim, including whether the 

Claim is subject to the reference proceeding.  Nothing in this Agreement shall be deemed to apply to or 

limit the right of the Bank: (i) to exercise self-help remedies such as (but not limited to) setoff; (ii) to 

foreclose judicially or non-judicially against any real or personal property collateral, or to exercise judicial 

or non-judicial power of sale rights; (iii) to obtain from a court provisional or ancillary remedies (including, 

but not limited to, injunctive relief, a writ of possession, prejudgment attachment, a protective order or the 

appointment of a receiver); or (iv) to pursue rights against a person in a third-party proceeding in any action 

brought against the Bank (including actions in bankruptcy court), all of which rights may be exercised 

before, during or after the pendency of any judicial reference proceeding. Neither the exercise of self-help 

remedies nor the institution or maintenance of an action for foreclosure or provisional or ancillary remedies 

or the opposition to any such provisional remedies shall constitute a waiver of the right of any party to 

require submission to judicial reference the merits of the Claim occasioning resort to such remedies.  Venue 

for the reference proceeding will be in the Superior Court or Federal District Court in Los Angeles County, 

California (the “Court”). 

(c) The referee shall be a retired Judge or Justice selected by mutual written agreement of the 

parties.  If the parties do not agree, the referee shall be selected by the Presiding Judge of the Court (or his 

or her representative).  A request for appointment of a referee may be heard on an ex parte or expedited 

basis, and the parties agree that irreparable harm would result if ex parte relief is not granted.  The referee 

shall be appointed to sit with all the powers provided by law.  Pending appointment of the referee, the Court 

has power to issue temporary or provisional remedies. 

(d) The parties agree that time is of the essence in conducting the reference proceedings.  

Accordingly, the referee shall be requested, subject to change in the time periods specified herein for good 

cause shown, to (a) set the matter for a status and trial-setting conference within fifteen (15) days after the 

date of selection of the referee, (b) if practicable, try all issues of law or fact within ninety (90) days after 

the date of the conference and (c) report a statement of decision within twenty (20) days after the matter 

has been submitted for decision. 

(e) The referee will have power to expand or limit the amount and duration of discovery.  The 

referee may set or extend discovery deadlines or cutoffs for good cause, including a party’s failure to 

provide requested discovery for any reason whatsoever.  Unless otherwise ordered based upon good cause 

shown, no party shall be entitled to “priority” in conducting discovery, depositions may be taken by either 

party upon seven (7) days written notice, and all other discovery shall be responded to within fifteen (15) 

days after service.  All disputes relating to discovery which cannot be resolved by the parties shall be 

submitted to the referee whose decision shall be final and binding. 

(f) Except as expressly set forth in this Agreement, the referee shall determine the manner in 

which the reference proceeding is conducted including the time and place of hearings, the order of 

presentation of evidence, and all other questions that arise with respect to the course of the reference 

proceeding.  All proceedings and hearings conducted before the referee, except for trial, shall be conducted 

without a court reporter, except that when any party so requests, a court reporter will be used at any hearing 

conducted before the referee, and the referee will be provided a courtesy copy of the transcript.  The party 

making such a request shall have the obligation to arrange for and pay the court reporter.  Subject to the 

referee’s power to award costs to the prevailing party, the parties will equally share the cost of the referee 

and the court reporter at trial. 

(g) The referee shall be required to determine all issues in accordance with existing case law 

and the statutory laws of the State of California.  The rules of evidence applicable to proceedings at law in 

the State of California will be applicable to the reference proceeding.  The referee shall be empowered to 

enter equitable as well as legal relief, provide all temporary or provisional remedies, enter equitable orders 
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that will be binding on the parties and rule on any motion which would be authorized in a trial, including 

without limitation motions for summary judgment or summary adjudication.  The referee shall issue a 

decision pursuant to CCP Section 644 and the referee’s decision shall be entered by the Court as a judgment 

or an order in the same manner as if the action had been tried by the Court.  The final judgment or order or 

from any appealable decision or order entered by the referee shall be fully appealable as provided by law.  

The parties reserve the right to findings of fact, conclusions of laws, a written statement of decision, and 

the right to move for a new trial or a different judgment, which new trial, if granted, is also to be a reference 

proceeding under this provision. 

(h) If the enabling legislation which provides for appointment of a referee is repealed (and no 

successor statute is enacted), any dispute between the parties that would otherwise be determined by 

reference procedure will be resolved and determined by arbitration.  The arbitration will be conducted by a 

retired judge or Justice, in accordance with the California Arbitration Act Section 1280 through 

Section 1294.2 of the CCP as amended from time to time.  The limitations with respect to discovery set 

forth above shall apply to any such arbitration proceeding. 

[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of 

the day and year first written above. 

TENANT: 

HUMBOLDT COUNTY DEPARTMENT OF HEALTH AND 

HUMAN SERVICES 
 

By:         

 Name: Connie Beck 

 Title: Director, Department of Health & Human Services 
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NOTARY ACKNOWLEDGMENT 

A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the 

truthfulness, accuracy, or validity of that document. 

STATE OF CALIFORNIA ) 

) ss. 

COUNTY OF ______________ ) 

On _________________________ , before me, _________________________________  

Date Name and Title of Officer (e.g., “Jane Doe, Notary Public") 

personally appeared ________________________________________________________  
Name(s) of Signer(s) 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he / she / they executed the 
same in his / her / their authorized capacity(ies), and that by his / her / their signature(s) on the 
instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the 
instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature __________________________  [Seal] 

Notary Public 
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EXHIBIT A 

 

LEGAL DESCRIPTION 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  


