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COUNTY OF HUMBOLDT

AGENDA ITEM NO

T>-7

For the meeting of: July 19, 2016

Date: July?, 2016

To: Board of Supervisors

From: Supervisor Mark Lovelace

Subject: Resolutions from the City of Arcata Requesting Consolidation of the Municipal Election
with Humboldt County's General Election on November 8, 2016, and Placing the Utility
Users Tax Measure on the Ballot

RECOMMENDATIONfSJ: That the Board of Supervisors approve the request for election consolidation
with the condition that the City of Arcata reimburse the County for costs incurred pursuant to this request,
and request the Clerk of the Board forward the signed Board Order and copy of Arcata's
Resolution # 167-04 and Resolution # 156-63 to the Humboldt County Elections Department.

SOURCE OF FUNDING: City of Arcata.

DISCUSSION: On June 15, 2016 the Arcata City Council passed Resolution No. 156-63 and on
July 6, 2016, passed Resolution No. 167-04 requesting the Board of Supervisors approve the consolidation
of their Municipal Election with Humboldt County's General Election to be held on November 8, 2016,
and calling for an election, and placing one measures on the ballot on whether to continue to impose a 3%
utility users tax on the ordinary use of utility services in the City of Arcata.

FINANCIAL IMPACT: N/A

OTHER AGENCY INVOLVEMENT: City of Arcata

ALTERNATIVES TO STAFF RECOMMENDATIONS: Board discretion.

ATTACHMENTS: Cover Letter and Resolution 167-04 & Resolution 156-63.

Prepared by Kathv Haves

REVIEW:

Auditor County Counsel Personnel Ri.sk Manager Other

. Consent

. Departmenta]

. Public Hearing
Other

PREVIOUS ACTION/REFERRAL:

Board Order No.

Meeting of;

BOARD OF SUPERVISORS, COUNTY OF HUMBOLDT

Upon motion of Supervisor|^^.y.^^^Seconded by Supervisor^0^;^^-

VeoneW, la-zelac^.
Abstain

Absent

and carried by those members present, the Board hereby approves the
recommended action contained in this Board report.

Dated:

By:
Kathy Hayes, Clerk of the BoSrd
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736 F Street

Arcata, CA 95521

July 7, 2016

Humboldt County Board of Supervisors
Attention Kathy Hayes, Clerk of the Board
825 Fifth Street, Room 111
Eureka, CA 95501

Re: Consolidation of General Municipal, November 8, 2016

Dear Ms. Hayes,

I am forwarding to you a copy of the Arcata City Council's Resolution No. 167-04 calling for a
general municipal election to be held on November 8, 2016. The general municipal election will be to
fill three seats on the Arcata City Council for full terms of four-years. This resolution establishes
policies for the election, requests that it be held in consolidation with the statewide general election,
and requests that Humboldt County's Election and Voter Registration Division conduct said election on
behalf of the City of Arcata.

Also attached hereto is a copy of Resolution No. 156-63 directing placing a Utility Users Tax
on that November ballot.

Please arrange for the action necessary by the Board of Supervisors to approve consolidation of
the election and placement of a measure on the ballot no later than its regular meeting of July 19, 2016.
The City of Arcata is aware it will be responsible for its share of any additional costs incurred by the
County of Humboldt due to consolidation of this election.

If you need further information, please don't hesitate to call me at 825-2103.

Very truly yours,

Bridget Do
Deputy City Clerk

cc: Elections and Voter Registration Division, 3033 H Street, Eureka, CA 95501
Enclosures: Resolutions No. 156-63 and 167-04



RESOLUTION NO. 167-04

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ARCATA CALLING

FOR A GENERAL MUNICIPAL ELECTION TO BE HELD NOVEMBER 8, 2016;
ESTABLISHING POLICIES FOR THE ELECTION; AND REQUESTING THE
HUMBOLDT COUNTY CLERK/RECORDER'S OFFICE, ELECTIONS AND

VOTER REGISTRATION DIVISION, CONDUCT SAID ELECTION

WHEREAS, the Elections Code of the State of California provides that the local
governing body shall establish policies concerning the conduct of municipal elections; and,

WHEREAS, the following policies are solely at the discretion of the City Council of the
City of Arcata; and,

WHEREAS, a general municipal election will be held in the City of Arcata on the 8^
day of November, 2016, to elect three (3) City Council members, each for a full term of four (4)
years, and submit to the registered voters of the city an initiative measure, as approved by the
City Council's adoption of Resolution No. 156-63, to continue Arcata's Utility Users Tax; and

WHEREAS, the City Council of the City of Arcata desires that the Elections and Voter
Registration Division of the County of Humboldt conduct the municipal election to be held on
November 8, 2016, including the publishing of all election materials, the mailing of sample
ballots, the hiring of election officers, and the actual conducting of the election.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Arcata
that the Elections and Voter Registration Division of the County of Humboldt is hereby
requested to perform and render all services associated with the conduct of the Arcata general
municipal election to be held on November 8, 2016, including the publishing of all election
materials, the mailing of sample ballots, the hiring of election officers, and the actual conducting
of the election. The following policies shall be established for the conduct of the November 8,
2016, general municipal election:

1. The polls shall be open from the hour of 7:00 a.m. to the hour of 8:00 p.m. on
Election Day.

2. Polling places shall be established by the County of Humboldt Elections and
Voter Registration Division.

3. The City Clerk of the City of Arcata shall issue and receive all nomination papers
from candidates for said election during the nomination period from July 18 to
August 12, 2016. There shall be no filing fee for nomination papers. Candidates
may submit statements to be submitted to voters concerning their qualifications
for office in accordance with Section 13307 of the California Elections Code

except that the City Council hereby determines that such statements shall not
exceed 200 words in length. Further, in accordance with Section 13307(c), each
candidate is required to pay in advance to the City his or her estimated pro rata
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share as a condition of having his or her statement included in the voter's
pamphlet.

4. In the instance in which two or more persons receive an equal and the highest
number of votes for the third seat on the City Council, the tie shall be resolved by
special runoff election in accordance with section 15651(b) of the California
Elections Code.

5. The Arcata City Council, or any member or members of the City Council
authorized by the City Council, or any individual voter who is eligible to vote on
the Utility Users Tax measure, or bona fide association of citizens, or any
combination of voters and associations, may file a written argument for or against
said measure. No argument shall exceed 300 words in length. No more than five
signatures shall appear with any argument submitted. Printed arguments
submitted to voters shall be titled either "Argument in Favor of Measure "
or "Argument Against Measure ."

6. The City Clerk is directed to establish the deadlines for receipt of all arguments
for and against ballot measures, and all rebuttals.

7. The City Clerk of the City of Arcata shall place on the ballot a City measure for
the adoption of a Utility IJsers Tax and shall transmit to the County of Humboldt
Elections and Voter Registration Division such measure, arguments for and
against, rebuttal arguments, and an impartial analysis by the City Attomey to be
included in the November 8, 2016, municipal election.

8. The City Attomey is directed to prepare an impartial analysis of the Utility Users
Tax Measure showing the effect of the measure on existing law and the operation
of the measure.

This Resolution shall be effective upon adoption.

DATED: July 6, 2016

ATTEST: APPROVED:

ayor. City ofrty of Arcata ataCity Clerk,
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CLERK'S CERTIFICATE

I hereby certify that the foregoing is a true and correct copy of Resolution No. 167-04
passed and adopted at a regular meeting of the City Council of the City of Arcata, County of
Humboldt, State of California, on the 6^^ day of July, 2016, by the following vote:

AYES: PITINO, ORNELAS, PEREIRA, WHEETLEY, WINKLER

NOES: NONE

ABSENT: NONE

ABSTENTIONS: NONE

City Clerk, Qlw of Arcata
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RESOLUTION NO. 156-63

A RESOLUTION OF THE dTV COUNCIL OF THE C\ J\ OF ARCATA

PLACING THE UTILITY USERS TAX MEASURE

ON THE BALLOT FOR THE ELECTION TO BE HELD NOVEMBER 8,

WHEREAS, beginning in 1990 the State of California significantly reduced the tax revenues
available to the City for general fund purposes; and

WHEREAS, the City's general fund is used to fund such essential governmental services as
police, public wxirks. parks and recreation, and other essential services provided by the City to its
citizens: and

WHEREAS, in 1993 the City Council, by unanimous vote, adopted a three percent (3"'o)
utility users tax to partially offset the City's general fund revenue loss to permit the City to maintain
essential government services, and a majority of the voters of the City of Arcaia has approved ballot
measures continuing the utility users tax in 1996. 2000. 2004 and most recently in 2008. terminating
by its own terms on November 30, 2016; and

WHEREAS, in 2012, the City Council, by unanimous vote, adopted an increased utility users
tax on residential electric customers whose electricity exceeds 600% over the established baseline
allowance in the amount of forty-five percent (45%) to further the City's greenhouse reduction goals
in addition to funding essential governmental serxices. and a majority of the voters ol the City of
Arcata approved a ballot measure imposing the excessive residential electricity users tax until
November 30. 2024; and

WHEREAS, continuation of the three percent (3%) utility users tax beyond its November 30.
2016 termination dale will continue to generate approximately Nine Hundred Thousand Dollars
(S900.000) per year to partially offset the City's general fund revenue loss and permit the City to
maintain essential gox emmental services: and

WHEREAS, unless the City is able to partially offset the loss in general ftind revenues
occurring since 1990, the City will be unable to fund essential government services, and will be
required to drastically reduce such services to the detriment of its citizens.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Arcata
hereby places the following question before the voters of Arcata at the election to be held November
8, 2016:

"Shall the City of .Arcata continue to impose a three percent (3%) utility users tax
(Resolution No. 156-63) on the ordinary u.se of utility services in the City, including
gas, electric, water, wastevvaie]-. and communications services, and automatically
terminating in eight years, separate from and without impacting the City's excessive
electricity users tax?"

BE IT FURTHER RESOLVED, that upon approval of the foregoing question by a majority
vote of the electorate, liie City shall adopt the following utility users lax attached hereto and
incorporated herein, and shall direct the City Clerk to codify .said tax by replacing Article 1.5 of
Chapter 5. Title II. Sections 2625-2645. of the Arcata Municipal Code with said duly approved tax
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(unchanged text within Article 1.5 pertaining to the Excessive Residential Electricity Users Tax.
Section 2628.5, is omitted and is shown by * *").

This Resolution shall be effective upon its adoption.

Dated: .lune 15, 2016

ATTEST: APPROVED:

ot ilaCity Clerk. C jVtayor. City of^J^tla

CLERK'S CERTIFICATE

1 hereby certify that the foregoing is a true and correct copy of Resolution No. 156-63,
passed and adopted at a regular meeting of the City Council of the City of Arcata. County of
Humboldt. State of California, held on the 15"' day of June. 2016, by the following vote:

AYES: PITINO, ORNELAS, PEREIRA, WHEETLEY, WTNKLER

NOES: NONE

ABSENT: NONE

ABSTENTIONS: NONE

t ArcataCitv Clerk. Ci
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TITLE li - ADMINISTIL4TI0N

CHAPTER 5 - TAXATION

ARTICLE 1.5 - LTILITY USERS TAX

SEC. 2625. Definitions.

The following words and phrases whenever used in this ordinance shall be construed as
defined in this section.

(a) "Communication Services" shall mean and include the following:

(1) "Telecommunications Services'" means any telephonic type and quality of
communication including that which is interconnected to the public switched
network, which allows people to talk to each other without the necessity of
conversing in Person. In determining whether a serx ice constitutes a
Telecommunication Service, all technology used to transmit voice communications
from one Person to another shall be included irrespective of whether, for e.xample.
such technology utilizes computer processing applications on the form, code or
protocol of the content of the communication or where the origination and/or
termination points of tlic transmission, conveyance or routing are not fixed. Such
means of transmission shall include, without limitation, for the purpose of
transmitting messages or information (including but not limited to voice, telegraph,
lelelypewriter. data facsimile, video, or test) by electronic, radio or similar means
whether such transmission occurs by wire, cable, fiber-optic, light wave, laser,
microwave, radio wave [including, but not limited to, cellular service, personal
communications service (PCS), specialized mobile radio (SMR), and other types of
personal wireless serx'icc regardless of radio spectrum used], switching facilities,
satellite or any other similar facilities.

(2) "Ancillary Telecommunication Service" means services that are associated
with or incidental to the provision or delivery of Telecommunication Services:

(3) "Video Service.s" means any and all services related to the providing or
delivering of Video Programming (including origination programming and
programming using Internet protocol, e.g., IP-TV and IP-Video) using one or more
channels by a Video Service Supplier, regardle.ss of the technology used to deliver or
provide such services, and regardless of the manner or basis on which such services
are calculated or billed, and includes data. Telecommunication Services, or

interactive Communication Services, which are functionally integrated with Video
Services;

(4) "Ancillary Video Serv ices" means services associated with or incidental lo
the provision or delivery of Video Services, search functions, or other interactive
services or communications that are ancillary, necessary or common to the use or
enjoyment of video programming.

(b) "Electrical corporation." "Gas Corporation and "Telephone Corporation shall have
the same meanings as defined in Sections 218, 222, and 234, respectively, of the California Public
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Utilities Code, except ''Electrical Corporation," and "Gas Corporation" shall also be construed to
include any municipality, public agency or Person engaged in the selling or supplying of electrical
power or Gas to a Service User.

(b) "Gas" shall mean natural or manufaclLircd gas or any alternate hydrocarbon fuel
which may be substituted therefor.

(c) "Month" shall mean a calendar month.

(d) "Non-utilitv Service Sunnlier" shall mean:

(1) .'\ SeiA'ice Supplier, other than an Electric Corporation serving within the
City, which generates electrical energy iti capacities of at least 50 kilowatts for its
own use or for sale to others: and a supplier of electric di.slribulion services to all or a
signilkant portion of the City, including but not limited to any publicly-owned
electric utility, investor owned utility, cogenerator, distributed generation provider,
exempt wholesale generator, municipal utility district, federal power inarketing
agency, or other supplier or seller of electricity;

(2) An electric service provider (ESP), electricity broker, marketer, aggregator,
pool operator; or

(3) A Gas supplier other than a Gas Corporation that sells or supplies Gas or
supplemental services to users within the City, including but not limited to an
aggregator, marketer, broker, other than a supplier of Gas distribution services to all
or a significant poilion of the City.

(e) "Person" shall mean any domestic or foreign corporation, inm.
association, syndicate.Joint stock company, partnership ofany kind, joint
venture, club. Massachusetts business or common law trust, societ\". individuals,

local, stale or federal government agency.

(0 "Place of Primary Use" shall mean the street address where the

customer's use of Communication Service primarily occurs, generally, the
residential street address or the primary business address of the customer.

(g) "Post-paid Communication Service" siiall mean the Communication Service
obtained by making payment on a communication-by-communicaiion basis cither through the use
of a credit card or a payment mechanism such as a bank card, travel card, credit card, or tiebit card,
or by a charge made to a service number which is not associated with the origination of termination
of the Communication Service.

(h) "Prepaid Communication Service" shall mean the right to access Communication

Services, which must be paid for in advance and which enables the origination of commiinication.s
using an access number or authorization code, whether manually or electronically dialed, and that is
sold in predetermined units or dollars of which the number declines witii use in a known amount.

(i) "Service Supplier" shall mean any Person that proN'ides Communication, electric.
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Gas. water or wastewater Services to a user of such services within llie City. The term shall include
any Person required to collect or self-impose and remit a tax as imposed by this Article, including
its billing agent.

(j) "Service User" shall mean an>' Person who uses utility services within the City's
boundaries for which a tax is imposed by this .Article. Formetered utilities, each meiered service
shall be treated as a single service user for that particular utility. For non-mcterod service, each
address of service usage shall be treated as a single service user for that particular utility.

(k) "Tax Administrator" shall mean the Finance Director of the City of Arcata.

(m) "Video Programminti" means those programming services commonly provided to
subscribers by a "video service supplier" including but not limited to basic services, premium
services, audio services, video games, pay-per view services, regardless of the content of such video
programming, or the technology used to deliv er such services, and regardless of the manner or basis
on which such services are calculated or billed.

(n) "Video Service Supplier" means any Person, company, or service supplier which
provides or sells one or more channels or video programming, or jirovides or sells the capability to
receive one or more channels of video programming, including any communications that are
ancillary, necessary or common to the use and enjoyment of the video programming, to or from a
business or residential address in the City, where some fee is paid, whether directly or included in
dues or rental charges for that service, whether or not the public rights-of-way are utilized in the
delivery of the video progranuning or communications. A "video service supplier" includes, but is
not limited to. multichannel video programming distributors [as defined in 47 l.'.S.C..A. section
552(13)]: open video systems (OVS) suppliers: and suppliers of cable television: master antenna
television: satellite master antenna television: multichannel multipoint distribution services
(MMDS); video services using internet protocol (e.g.. IP-TV and IP-video, which provide, among
other things, broadca.siing and video on demand); direct broadcast satellite to the extent federal law
permits taxation of its video services, now or in the future: and other suppliers of video
programming or communications (including two-way communications), whatever their technology.

SEC. 2626. E.vemptions.

(a) Nothing in this Article shall be construed as imposing a lax upon any Person when
imposition of such lax upon that Person would be in violation of the Constitution of the Lhiiied
Slates or thai of the Stale of California.

(b) The City Council may. by ordinance or resolution, establish one or more classes of
Persons or one or more classes of utility service olherw ise subject to payment of a tax imposed by
this chapter and provide that such classes of Persons or service shall be exempt, in whole or in part
from such tax.

(c) Service user.s who receive Lovv" Income Rate Assistance (LIR.A) Irom a Gas and'or
Electric Coiporatioii are exempt from paying eleciricily and Gas utility users taxes as imposed by
this Article. As used herein. Low Income Rate Assistance is detlncd as a monthly discount given
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by a Gas and/or Electric Corporation to eligible low income customers on their Gas and electricity
charges.

(d) The use oruliliiy services by the City, other local government agencies, state
agencies, federal agencies, public schools and state universities is exempt from the levy of taxes
imposed by this Article.

(c) Service users who receive "universal lifeline service" from a Telephone Corporation
are exempt from paying the utility users tax as provided in this Article on the basic telephone
service. .As used herein, "universal lifeline service" is identified as a monthly discount on the basic
service charge given by a Telephone Corporation to eligible low income custotners on their basic
telephone sei\ ice.

(f) U is the responsibility of any Person who claims a tax exemption under the
provisions of this Article to notify the Tax Administrator and provide sufficient proof of such
exempt status.

SEC. 2627. Coinmuiiicatioii Users Tax.

(a) There is hereby imposed a tax upon every Person in the City using Communication
Services. The tax imposed by this section shall be at the rate of three percent (3%) of the charges
made for such Communication Services. The tax shall be collected from the service user by the
Communication Services supplier or its billing agent. There is a rebuiiable presumption that the tax
on Communication Services, which are billed to a billing or service address within the City's
boundaries, arc used, in whole or in part within the City, and such services are subject to taxation
under this Article. If the billing address of the service user is dilTerenl from the service address, the
service address of the .service user shall be used.

(b) Notwithstanding subdivision (a), the tax on charges for post-paid Communication
Service is sourced to the origination point of the communication signal as first identified by either
(i) the service supplier's communication system, or (ii) information received by the seller of the
service from the sendee supplier, where the system used to transport such signals is not that of the
seller. The lax on charges for prepaid Communication Service is sourced to the location associated
^vilh the service number.

(c) .As used in this section, the term "charges" shall include the value of any other
services, credits, property of every kind or nature, or other consideration provided by the service
user in exchange for the Communication Services. If a non-taxable ser\ icc and a taxable service are
billed together under a single ciiarge, the entire charge shall be deemed taxable unless the service
supplier can Identify, by veritlable data, non-taxable charges based upon its books and records that
are kept in the regular course of business, which shall be consistent with generally accepted
accounting principles. The service supplier has the burden of proving the proper apportionment of
taxable and non-taxable charges.

(ci) Charges for Communication Services shall apply to ail services, components and
items thai are (i) necessary for or common to the receipt, use or enjoyment olXommunication
Services; or (ii) cuiTcntly are or historically have been included in a single or bundled rate for
Communication Service by a local distribution company to a class of retailer customers. The terms
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''charges" shall include, but not be limited to. charges for the following:

(1) Franchise fees and access fees (PEG);
(2) Initial inslallalion of equipment necessary for provision and receipt of

Communication Services;

(3) Late fees, collection fees, bad debt recoveries, and return check fees;
(4) Activation fees, reactivation fees, and reconnection fees;
(5) All video programming services (e.g.. basic services, premium services,

audio services, video games, pay-per \ lew services, on demand programming);
(6) Ancillary programming services (e.g., electronic program guide sei*vices.

search functions, or other interactive .services or communications that arc ancillary,
necessary or common to the use or enjoyment of the video programming):

(7) Equipment leases (e.g.. converters, remote devices); and
(8) Service calls, service protection plans, name changes, changes of services,

and special services.

(e) .As used in this .section, the term "charges" shall not include:

(1) Charges for any type of service or equipment furnished by a service supplier
subject to public utility regulation during any period in which the same or similar services or
equipment are also available for sale or lease fiom Persons other than a service supplier
subject to public utility regulation;

(2) Charges for services paid for by inserting coins in coin-operated telephones
except that where such coin-operated telephone service is furnished for a guaranteed
amount, the amounts paid under such guarantee plus any llxed monthly or other periodic
charge shall be included in the base for computing the amount of tax due: and

(3) Private mobile radio service. For purposes of this Article "private mobile
radio service" is a radio Communication Service which is not a commercial mobile service.
A "mobile service" means a radio Communication Service carried on between mobile
stations or receivers and land stations, and by mobile stations communicating among
themselves, and includes (A) both one-way and two-way radio Communication Services.
(B) a mobile service which provides a regularly interacting group of base, mobile, portable,
and associated control and relay stations (whether licensed on an individual, cooperative, or
multiple basis) for private one-way or two-way land mobile radio communications by
eligible users over designated areas of operation, and (C) any service for which a licen.se is
required in a personal communications service established pursuant to the proceeding
entitled "Amendment to the CommissioiCs Rules to E.stablish New Personal
Communications Services" (GEN Docket No. 90-314; ET Docket No. 92-100). or any

successor proceeding. .A "commercial mobile service" is a "mobile service" that is provided
for profit and makes interconnected service available (.A) to the public or (B) to such classes
of eligible users as to be effectively available to a substantial portion of the public.

(0 To prevent actual mulli-jurisdictional taxation of Communication Services subject to
lax under this section, any service user, upon proof to the lax administrator that the service user has
previoush paid the same tax in another state or city on such Communication Services, shall he
allowed a'credil against the tax imposed to the extent of the amount of such tax legally imposed in
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such oilier state or city; provided, however, the amount of credit shall not exceed the tax owed to
the City under this section. For purposes of establishing sufFicient legal nexus for the imposition
and collection ot utility users' lax on charges for Communication Ser\ ices pursuant to this chapter,
"minimum contacts" shall be construed broadly in favor of the imposition and collection of the
utility users lax to the fullest extent permitted b}' California and federal law. tind as il may change
from time to time.

(g) The tax on Communication Services imposed by this section shall be collected from
the service user by the service supplier. The amount of tax collected in one (1) .Month sliali be
remitted to the tax administrator on or before the last day of the rollowing month: and tiuisl be
received by the tax administrator on or before the last day of the following month.

SEC. 2628. Electricity Users Tax.

(a) There is hereby imposed a tax on the use of electrical energy supplied by aservice
supplier or a Non-utility Service Supplier which is used within the City's boundaries, unless the
service user is exempt from paying the tax under section 2626 of this Article. The tax imposed bv
this section shall be at the rate of three percent (3%) of the charges made for sucii cleciriciiy. and
for any supplemenlal services or othcj' associated activities directly related to and/or necessary for
the provision ol electricity to the serv ice user. The tax shall be paid by the Person responsible for
paying for such service, and shall be collected from the service user by the service supplier or Non-
ulilily Service Supplier, or its billing agent. An electrical corporation using electrical energy within
the City's boundaries is exempt from paying the taxes imposed by this section.

(b) The lax applicable to eleclricai energy provided by a Non-utility Service Supplier
sliall be determined by applying the tax rate to the equivalent charge the service user would liave
incurred if the energy used had been provided by the electrical corporation franchised by the City.
Rate schedules for this purpose .shall be available from the City. Non-utility Service Suppliers shall
install, maintain and use an appropriate utility-type metering system which will enable compliance
with this section.

(c) ,\s used in this section, the term "charges" shall include the value ofany oiher
services, credits, property of every kind or nature, or other consideration provided by the service
user in exchange lor the eleelrieity ser\ ices. If a non-taxable service and a taxable service are billed
together under a single charge, the entire charge shall be deemed taxable unless the service supplier
can identity. b> veritiable data, non-taxable charges based upon its books and records that are kept
in the regular course of business, which shall be consistent with generally accepted accounting
principles. 1 he service supplier has the burden of proving the proper apportionment of taxable and
non-taxable ciiarges.

(d) As used in this section, "charges" shall apply to all services, components, and items
that are fi) necessary for or common lo the receipi. use. or enjoyment ol" electrical service: or
lusloricall> have been, included in a single or bundled rale for electric service by a local dislribuiion
company lo a class ot reluil customers. The term "charges" shall include bul is not limited lo the
following charges:

(1) Energy charges;
(2) Distribution or transmission charges;
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(3) Metering charges:
(4) Stand-by. reserves, firming, ramping, voltage support, regulation,

emergency, or otlier similar minimum charges for services;
(5) Customer charges, late charges, service establishment or reeslablishmeni

charges, demand charges, independent system operator (ISO) charges, stranded investment
or compelilive transition charges (CTC). pLiblic purpose program charges, nuclear
decommissioning charges, trust transfer amounts (bond financing charges), franchise fees,
franchise surciuuges. annual and monthly charges, and other charges, tees or surcharges
which are necessary for or common to the receipt, use. or enjoyment of electric service; and

(6) all other charges, fees, surcharges which are mandated bv the California
Public Utilities Commission or the Federal Energy Regulatory Commission, whether or not
such charges, fees or .surcharges appear on a bundled or line item basis on the customer
billing.

(e) As used in this section, the lenn "use of electrical energy" shall not be construed to
mean the use of such energ)' by a storage battery; provided, however, that the term shall include the
receipt ot such energy for the charging ot storage batteries. Nor shall the words "use of electrical
energv " be construed to mean the receipt of such energy by an electrical corporation or a
gcn crnmenial agency at a point within liie City tor resale.

(0 The tax imposed in this section shall be collected from the Person responsible for
paying for the electrical energy service by the Person selling such electrical energy. The amount of
tax collected in one Month shall be remitted to the Tax .Administrator on or before the lust da\ of
the following month.

SEC. 2628.5 . Excessive Residential ElcctricltY Users Tax. (Res. No. J12-52. adnpwd 7/11/2012.
approved hv 68.96% ofelectorate at 11'6/2012 General Mimidpul Election. Effective 122 0/2012.
expires 11/30^2024}

SEC. 2629. Gas Users Tax.

(a) There is hereby imposed a tax upon the use of Gas supplied by a serv ice supplier or
Non-Litilily Service Supplier which is transpoited through mains or pipes or by mobile transport,
and which is lused vvitiiin the City's boundaries, unless the service user is exempt from pav ing the
lax under section 2626 of this Article. The tax imposed by this section shall be at the rate of three
percent (3%) of the charges made for the Gas and shall be paid by the Person responsible for paying
for sLich service. A Gas Corporation using Gas within the City's boundaries is exempt from paying
(he lax imposed by this section.

(b) The tax applicable to Gas or Gas transportation ]>ro\ ided b>- Non-utility Service
Suppliers shall be determined b\ applying the ta.x rate to the equivalent charges the service user
would have incurred if the Gas or Gas transportation had been provided by the Gas Corporation
franchised by the City. Rate schedules for this purpose shall be available from the City. Non-
utility Service Suppliers shall install, maintain and use an appropriate utility-type metering system
which will enable compliance with this section.
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(c) As used in ihis seclion, ihe lemi "charges" shall include the value of any other
services, credits, property of every kind or nature, or other consideration provided by tlic service
user in exchange for the Gas serv ice. If a non-taxable service and a taxable service are billed
logelher under a single charge, the entire charge shall be deemed taxable unless the service supplier
can identity, by verifiable data, non-taxable charges based upon its books and records that are kept
in the regular course of business, which shall be consistent with generally accepted accounting
principles. The service supplier has the burden of proving the proper apportionment of taxable and
non-taxable charges.

(d) As used in this section, "charges" shall apply to all .services, components, and items
that are (i) neces.sary for or common to the receipt, use. or enjoyjncnl of Gas service: or historically
have been, included in a single or bundled rate for Gas service by a local distribution company to a
class of retail customers. The term ''charges" shall include but is not limited to, the following
charges:

(1) The commodity charges for purchased gas. or the cost of Gas owned by the
service user (including the actual co.sls attributed to drilling, production, lifting, storage,
gathering, triinkline. pipeline, and other operating costs associated with the production and
delivery of gas), which is delivered llirough mains or pipes;

(2) Gas transportation charges (including inter.state charges to the extent not
included in commodity charges);

(3) Capacity or demand charges, late charges, service establishment or
reestabiishmenl charges, transition charges, customer charges, annual and monthly charges,
and other charges, fees or surcharges which are necessary for or common to the receipt, use,
or enjoyment of Gas service: and

(4) Charges, fees or surcharges for Gas services or programs which are
mandated, by the California Public Utilities Commission or the Federal Energy Regulator)'
Commission whether or not such charges, fees or surcharges appear on a bundled or line
item basis on the customer billing.

(e) As used in this section, "charges" shall not include: (1) charges made for Gas which
is to be resold and delivered through mains and pipes; (2) charges made for Gas used in die
propulsion of a motor vehicle, a.s authorized in the Vehicle Code ofthe State of California: or (3)
chaiges made for Gas used in the generation of electrical energy by a public utility or a
governmental agency.

(f) The tax imposed in this section shall be collected from the Person responsible for
paying for the Gas service b\ the Person selling the Gas. The amount collected in one Month shall
be remitted (o the Tax .Administrator on or before the last day of the following month.

SEC. 2630, Water Users Tax.

(a) There i.s hereb)' imposed a lax upon the use of water supplied by the Cit)' which is
delivered tluough mains or pipes to a service user located within the City's boundaries, unless the
service user is exempt from paying the tax under secilon 2626 of this Article. The tax imposed by
this seclion shall be at the rate of three percent (3%) of the charges made for such water and shall be
paid b\' the Person responsible for paying for such water service.
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(b) There shall be excluded from ihe lax imposed in lIVis section charges made for water
which is to be resold and delivered through mains or pipes.

(c) As used in ihis seclion, "charges" shall include monihly service and usage fees, and
shall not include connection or installation fees or charges.

(d) The tax imposed in this section shall be collected from the Person paying for such
water service by the City. The amount collected in one Month shall be remitted to the Tax
Administrator on or before the last day of the following month.

SFC. 2631. Wa.stowatcr Collection System Users Tax.

(a) There is hereby imposed a tax upon the use of the City's wastcwater collection
system, unless the service user is exempt from paying the tax under section 2626 of this Article. The
tax imposed by this .section shall be at the rale of three percent (3%) of the charges made for such
service and shall be paid by the Person responsible for paying for such vvasievvater collection
service.

(b) As Lised in this section, "charges" shall include monthly service and usage fees, and
shall not include connection or installation fees or charges.

(c) The tax imposed in this section shall be collected from the Person responsible for
payinu for such vvastcwalcr collection service by the City. The amount collected in one Month shall
be remitted to the Tax Administrator on or before the last day of the following month.

SEC. 2632. Ma.xinuim Amount on ax.

(a) The taxes levied in this Article shall be limited for each service user to a combined
total utility users tax of 51,500.00 per fiscal year. This amount shall be subject to an adjustment
each fiscal year, beginning on .luly 1. 2010. based on the Consumer Price Index (CPI) — All Urban
Consumers^ U.S. AH Items. 1982-84 == 100 (CUUROOOOSAO), Annual from prior calendar year.

(b) Persons who u.se a particular utility service at a single location, but have more than
one meter for such service may combine service usage from all meters at that location to compute
the maximum tax. Such Persons sliaii apply to the Tax .Administrator for treatment in accordance
with this section.

(c) It shall be the responsibility of the Person responsible for paying the tax imposed by
this Article to present to the Tax Administrator sufficient evidence to prove that combined taxes
levied under this Article reach or exceed 51.500.00 per fiscal year for a particular service user.
Sufncicnt evidence includes billing receipts or other proof as determined appropriate by the Tax
.Administrator.

(d) Once the Tax Administralor has determined that the total utility users tax tor a
particular ser\ ice user has reached or exceeded lite limitation described in this section, the Cii> will
inform the service suppliers and thereafter bill the Person responsible for paying the tax imposed by
this .Article directly on a quarterly basis for the 51.500.00 per fiscal year combined tax.
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(e) It is the responsibility of llie Person responsible for paying the tax imposed by this
Article to notify the Tax Administrator if service usage for a particular service user drops below
such levels that the tax limiialion imposed in this section is no longer appropriate.

SEC. 2633. Remittance of Tax.

Taxes collected from a Person responsible for paying the tax imposed by this Article which
are not remitted to the Tax Administrator on or before the due dales provided in tiiis Article are
. delinquent. Should tlie due date occur on a weekend or legal holiday, tlie return may be postmarked
on the first regular working day following a Saturday/Sunday, or legal holiday.

SEC. 2634 Effects of Conimimzlinti Nontaxabic Items With Taxable Items.

if an)- one or more nontaxabic items are bundled or billed together with one or more taxable
items (as provided for by the .Article) under a single charge on a customer's bill, the entire single
charge siial! be deemed taxable unless, upon the written request of the customer, the service supplier
can reasonably identify the nontaxabic component of the single charge based upon one or more of
the following methodologies, as elected by the tax administrator:

(a) 'Ihe average indiustry charges lor the individual nontaxable items included in the entire
single charge;

(b) The amount of the entire single charge less the average industr)' charges for the
individual la.xable items in the entire single charge; or

(c) The service supplier's books and records that are kept in the regular course of business,
which must be consistent with generally accepted accounting principles.

SEC. 2635 Substantial Nexus/Minimum Contacts.

For purposes of imposing a tax or establishing a duty to collect and remit a lax under this
Article, "substantial nexus" and "minimum contacts" shall be construed broadly in favor of the
imposition, collection and/or remittance of the utility users tax to the fullest extent permitted by
state and federal law, and as it may change from lime to time by judicial interpretation or by
statutory enactment. .Any Communication Service (including VoIP) used by a Person with a service
address in the City, w hich scr\ ice is capable of terminating a call to another Person or the general
telephone network, shall be SLibjeel to a rebutlabie presumption that "substantial nexus/minimum
contacts? Exists for the purposes of imposing a lax, or establishing a duty- to collect and remit a tax
under this Article.

SEC. 2636. .Actions to Collect.

.Ain lax aiid/or penah) required to be paid by a setx ice user under the provisions of this
Article shall be deemed a debt owed b>' the Person responsible for paying the lax imposed by this
Article to the City. An)- such tax collected from a Person responsible for paying the tax imposed by
this Article which has not been lemilled to the Tax -Administrator shall be deemed a debt owed to

the City by the service supplier. .Any Person owing money to the City under the provisions of this
ordinance shall be liable to an action brought in the name of the City for the recovei y of such

Pace 12 of 16



amount.

SEC. 2637, Durv to Collect - Procedures.

The duty to collect and remit the taxes imposed by this Article shall be performed as
follows:

(a) The tax shall be collected insofar as practicable at the same lime as and along with
the charge.s made in accordance with the regular billing practices of the service supplier. Except in
those cases where a Person responsible for paving for .services pays the full amount of said charges
but does not pay any portion of a tax imposed by this .Article, if the amount paid is less than the full
amount of the charge and the tax which has accrued for the billing period, a proporiionaie share of
both the charge and the tax shall be deemed to have been paid.

(b) The duly to collect the tax from a Person responsible for paying the tax imposed by
this .Article shall commence with the beginning of the first full regular billing period applicable to
that Person who starts on or after the operative date of this orditiance. Where a Person receives
more than one billing, one or more being for different periods than another, the duty to collect shall
arise separately for each billing period.

SEC. 2638- Additional Power and Duties of Tax Administrator.

(a) The Tax Administrator shall have the power and duty, and is hereby directed to
enforce each and all of the provisions of this .Article.

(b) The Tax Administrator shall have the power to adopt rules and regulations not
inconsistent with provisions of this Aiticle for the purpose of caiTying out and enforcing the
payment, collection and remittance of the taxes lierein imposed. This administrative ruling shall be
consistent w ith and shall not impose a new tax. or increase an existing lax without voter approval if
such adminisuaiive ruling is (1) consistent with the existing tax ordinance language; and, (2) merely
rellecis a change in, clarification to. or new rendition of (a) the definition, interpretation, or
application of substantial nexus by a court of competent jurisdiction or by preemplive slate or
federal law. for purposes of taxation; or. (b) the sourcing of taxable transactions based upon
industry custom and practice, which fuithers administrative efficiency and minimizes multi-
jurisdiciional taxation. .A copy of such rules and regulations shall be on file in the Tax
Administrator's office. The Tax Administrator may. from time to lime, issue and disseminate to
service suppliers, which are subject to the tax collection requirements of this Article, such
administrative ruling identifying those services, or charges therefor that are subject to the tax of this
Article.

(c) The Tax Administrator may make administrative agreements to vary the strict
requirements of this Article so that collection of any tax imposed herein may be made in
conformance with the billing procedures of a particular service supplier so long as said agreements
result in collection of the tax in conformance with the general purpose and scope of this rc.solution.
A copy of each such agreement shall be on file in the Tax Administrator's office.

(d) The Tax .Administrator siiall determine the eligibility of any Person who asserts a
right to exemption from the lax imposed by this ordinance. The Tax Administrator shall provide the
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service supplier wiih the name of any Person who the Tax Aciminislrator determines is exempt from
the tax imposed herehy. together with the address and account number to which service is supplied
to any such exempt Person. The Tax Administrator shall notify the service supplier of termination
of any Person's right to exemption hereunder, or the change of any address lo which service is
supplied to any e.xempt Person.

(e) The Tax Administrator shall provide notice to all service suppliers at least ninety
(90) days prior to any annexation or other change in the City's boundaries. Said notice shall set
forth the revised boundaries by street and address, aloitg with a copy of the final annexation order
from the Local Area Pormalion Commission (LAFCO).

(f) The Tax Administrator may, from time to time, survey service suppliers to idenlily
the various unbundled hilling components ol'.service that they may commonly provide to residential
and commercial/industrial customers in the City, and the citarges therefore, including those items
that arc mandated by state or federal regulatory agencies as a condition of providing such service.
The Tax Adininislralor. thereafter, may issue and disseminate to such service suppliers an
administrative ruling identifying those components and items which are: (1) necessary for or
common to the receipt, use or enjoyment of service b\ a local disiribuiion company to a class of
retail customers. Charges for such components and items shall be subject to the lax of this Article.

SEC. 2639. Collection of Tax bv Tax Administrator.

(a) Whenever the Tax Administrator determines that a Person responsible for paying the
laxe.s imposed by this Art icle has dclihcrateh withheld the amount of the lax owed from the
amounts remitted to a service supplier for a period of four (4) or more billing period.s. or that a
Person responsible for paying the taxes imposed by this Article has refused lo pay the amount of lax
to such Person, the Tax Administrator may relieve such serv ice supplier of the obligation to collect
such la-xes due under this Article from certain named Persons for specific billing periods.

(b) The service supplier shall provide the City with a report of the amounts refused
along with the names and addresses of the service users refu.sing to pay the lax.

(c) The Tax Administrator sliail notify the Person responsible for paying the taxes
imposed by this Article that the Tax Administralor has assumed responsibility lo collect the taxes
due for the slated periods and demand payment of such taxes. The notice shall be served on the
Person responsible for j^aying the taxes imposed by this Article by handing it lo him or her
personally or by deposit of the notice in the L'niled States mail, postage prepaid thereon, addressed

lo such Person at the address to which billing was made by the service supplier; or, should such
Person's address change, to the last known address.

(d) If a Person responsible for paying the taxes imposed b> this Article fails to remit the
tax to the Tax Administrator within fifteen (15) days from the date of the service of the notice upon
such Person in accordance with subsection (c) herein, which shall be the date of mailing ifservicc is
not accomplished in Person, a penalty olTvvenly-tlve percent (25%) of the amount of the lax set

forth in the nolice shall be imposed, but not less than Five Dollars (S5.00). The penally shall
heconic part of the tax herein reciuired lo he paid.

SEC. 2640. Records.
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It sliai! be the duty of every Person required to collect and remit to the City any tax imposed
by this ordinance to keep and preserve, for a period of three (3) years, all records as may be
necessary to determine tite amount of such tax as such Person may have been liable for the
remittance to the Tax Administrator, which records the Tax Administrator shall have the rigiu to
inspect at all reasonable limes.

SEC. 2641. Refunds.

(a) A service supplier who has collected any amount of tax illegally, erroneously, or
more than once may refund sucii amount to the Person responsible for paying such tax and claim
credit for such overpayment against the amount of tax wiuch is due upon any other monthly returns,
providing such credit is claimed in a return dated no later than three (3) years from the date ol
overpayment.

(b) Whenever the amount of any tax. interest or penalty has been overpaid or paid more
than once, or has been erroneously or illegali\' collected or received by the Cit\' under this Article, it
ma\ be refunded to a service supplier or Person responsible for paying such tax b) the Cil).
provided a claim in v\riting. therefore, stating under penalty of perjur)' the specified grounds upon
which the claim is founded, is filed with the Tax Administrator within three (3) years of the date of
payment. The claim shall be on forms furnished by the fax Administrator. No refund shall be paid
under the provisions of this Section unless the claimant establishes his right thereto by written
records, and. in the case of a Person responsible for paying the taxes imposed by this Article, that
such Person has been unable to obtain a refund or adjustment from the service supplier who
collected the lax. Nothing herein shall permit the llling of a refund claim on behalf of a group of a
class or m'oup of taxpayers. Hie filing of a written claim is a prerequisite to any suit thereon. Any
action brought against the City pursuant to this section shall be subject to the provisions ol the
Government Code sections 945.6 and 946.

(c) Notwithstanding other provisions of this section, whenever a service supplier,
pursuant to an order of llie California Public Utilities Commission or a court of competent
jurisdiction, makes a refund to Persons responsible for paying taxes imposed by thi.s Article of
charues for past utility services, the taxes paid pursuant to this Article on the amount of such
refunded charges ma)' also be refunded to such Persons by the service suppliers, and the service
supplier can claim credit for such refunded taxes against the amount which is due upon any
monlhlv returns. In the event this Article is repealed, the amounts of any refundable taxes will be
borne bv the City.

SEC. 2642. Termination of Tax.

(a) The levy of taxes as provided in this Article shall expire on November 30. 2024.
The use of utility services thereafter shall no longer be subject to a utility users taxes.

(b) The termination of the levy of taxes on November 30, 2024. shall not terminate the
obligation to pay taxes levied on services used prior to such dale. Taxes levied prior to such date
shalf remain a debt payable to the City. All provisions in this Article, except those relating to the
lew of taxes, shall continue with full force and etleci alter such date.
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SEC. 2643. Scvcnibilih". Ifany section, subsection, subdivision, paragraph, sentence, clause or
phrase of this Article or any part thereof is for any reason held to be unconstiiutionai, sucli decision
shall not affect the validity of the remaining portion of this ordinance or any part thereof. The City
Council hereby declares that it would have passed each section, subsection, subdivision, paragraph,
sentence, clause or phrase thereof, irrespective of the fact that any one or more section, subsection,
subdivision, paragraph, sentence, clause of phrases be declared unconstitutional.

SEC. 2644. Limitation on Actions. Any action to challenge the validity or legality of any
provision of this resolution on any grounds whatsoever including, without limitation, the
proceedings by which it wa.s adopted, any substantive pro\"ision or ain other delect sliall be brought
by court action commenced within ninety (90) days of the date of adoption of this resolution.

SEC. 2645. Oncnitive Date. .All taxes levied by this ordinance are to be used for the usual and
current general fund cxpcn.ses of the City. This ordinance will go into effect on December 1, 2016,
provided it is ratified by a majority of the electorate at the November 8, 2016. general election.
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