
FIRST AMENDMENT TO

COMMISSARY SERVICES AGREEMENT

This First Amendment ("Amendment") to the Commissary Services Agreement is made
by and between Keefe Commissary Network, LLC ("Keefe") and the County of Hum^ldt, a
political subdivision of the State of California ("County"), and is entered into this 1 ̂  day of

The County and Keefe are referred to herein jointly as the "Parties."

WHEREAS, the Parties entered into the Commissary Services Agreement dated August
I, 2018 (the "Agreement") whereby Keefe provides commissary services for the County; and

WHEREAS, the Parties desire to modify provisions regarding the tablet program and add
information regarding the tablet program to the Agreement; and

WHEREAS, the Parties desire to reduce the commission paid for commissary items from
40% to 35%; and

WHEREAS, the Parties desire to specify that the commission paid on the package
program will be 35%; and

WHEREAS, the Parties desire to extend the Agreement for three (3) years; and

WHEREAS, the Parties desire to add provisions for Inmate Vending services to the
Agreement; and

WHEREAS, the Parties desire to add provisions for Release Pay services to the
Agreement.

NOW, THEREFORE, in consideration of the forgoing facts, the mutual covenants and
agreements contained herein and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the Parties agree to amend the Agreement as
follows:

1. Section 5(a) of the Agreement is deleted in its entirety and replaced as follows.
"Tablets. Keefe, through its approved subcontractor ViaPath, will offer a tablet
technology services solution for use by the inmates at County's facility which is known
as the Secure Inmate Tablet program. The Secure Inmate Tablet program is described in
Exhibit E which is attached hereto and by this reference made a part of this Agreement."

2. Section 8. COMMISSION. The commission rate in Section 8 is changed from "forty
percent (40%)" to "thirty-five percent (35%)".

3. Section 10. PACKAGE PROGRAM. The following provision is added to the end of
Section 10.

"County will be paid a commission for this service equal to 35% of all final Securepak
sales made on behalf of inmates at County's facility minus any sales tax, returns,
processing fee, refunds and/or chargebacks resulting from or arising out of the sales.
Keefe shall deliver Securepak orders to County's facility once per week. County agrees



that Keefe may charge a processing fee for each order which may be amended by Keefe
from time to time."

4. Section 12. TERM. Section 12 is deleted in its entirety and replaced as follows.
"12. TERM. This Agreement shall become effective as of August 1, 2018 and shall
continue in effect for a period of eight (8) years (the "Base Term"), unless sooner
terminated as provided herein. The Agreement will automatically renew for two
successive one-year terms thereafter, unless either party to this Agreement gives notice in
writing to the other party no less than ninety (90) days prior to the expiration of any term
or extended term that the party so giving notice does not wish to extend this Agreement."

5. Section 44 is added to the Agreement as follows.
"44. RELEASE PAY SERVICE. This Agreement includes Keefe's Release Pay™
Service, the terms of which are memorialized in Exhibit F, entitled "Release Pay™
Prepaid Debit Card Release," attached hereto and incorporated herein. Except as provided
for herein, no fees for this service will be borne by County."

6. Section 45 is added to the Agreement as follows.
"45. INMATE VENDING. Keefe will provide vending services to County which includes
the vending hardware agreed upon by the parties ("Vending Hardware") as well as the
stocking and restocking of vending items. County agrees that Keefe may place the Vending
Hardware in mutually agreeable locations throughout County's facility and sell vending
items to inmates at County's facility. County shall provide the A/C power necessary to run
the Vending Hardware at its sole cost. County agrees that all Vending Hardware is the sole
property of Keefe, and agrees to return the Vending Hardware to Keefe in workable order
upon the expiration or earlier termination of this Agreement. Any Vending Hardware
damaged by inmates will be repaired or replaced by Keefe and viewed as a recoverable cost
to be recouped from the inmate(s) who damaged the hardware. Vending item selection and
pricing will be agreed upon by Keefe and County. Vending item menu selection and price
adjustments will be reviewed as needed, but no less than annually. Keefe agrees to pay
County a commission equal to 35% of all final vending item sales less any sales tax and
refunded items. Keefe will provide a staff member to manage the vending machine
operation which includes product ordering and vending replenishment. The County agrees
to provide secure space to Keefe at no charge for the vending machine program.

7. Exhibits E and F, attached hereto and fully incorporated herein, are added as exhibits to the

Agreement.

8. Except as expressly stated herein, all of the terms and conditions of the Agreement will

remain in full force and effect. Except as modified herein, the Agreement entered into on

August 1, 2018, shall remain in full force and effect. In the event of a conflict between

the provisions of this First Amendment and the original Agreement, the provisions of this

First Amendment shall govern.

(SIGNATURE PAGE FOLLOWSl



IN WITNESS WHEREOF, the Parties hereto have hereunto set their hands and seals

effective as of the day and year first above written.

COUNTY OF HUMBOLDT

By:

Name

\f lOCL - toidef
Title:

_Li
Date:

KEEFE COMMISSARY NETWORK, LLC

By:

John Puricelli

Name:

Executive Vice President/General Manager

Title:

10/30/2023

Date:



Exhibit E

DESCRIPTION OF SERVICES

SECURE INMATE TABLET PROGRAM

FEATURES

The following features are included on all tablets at no cost to the County:

NOW, THEREFORE, for and in consideration of the mutual benefits to be received by the
Parties to this Addendum, the Parties agree as follows:

1. Keefe will provide an additional service under the terms of the Agreement which
service is known as and referred to herein as the Secure Inmate Tablet program.

2. There will be no fee charged to or paid by the County for participation in the
Secure Inmate Tablet program. Fees to inmates using the paid services on the tablet at a per-
minute based rate shall be no more than $.05 unless the County approves a modification of the
rate. During the program, Tablet Provider will run promotions and offer paid services at reduced
rates. Keefe will pay the County a commission equal to ten percent (10%) percent of tablet
revenue received from inmates who utilize the services which are available via the ViaPath

Secure Tablet program after one year of tablet implementation. The commission procedures shall
be the same procedures as are currently in place for commissary commissions.

3. Additional Add on costs: Humboldt County Juvenile Hall will be charged a monthly fee
for the Juvenile tablet program of $50.00 per month per tablet. The monthly fee allows juvenile
inmates free access to music, media and other approved applications at no cost. The quantity is
subject to change monthly. KCN will bill Humboldt County Juvenile Hall each month based on
tablet count deployed.

Humboldt County Juvenile Hall will be invoiced by Keefe a onetime hardware cost to be paid by
Humboldt County Juvenile Hall of $14,500 up front for hardware and infrastructure for the
Juvenile tablet program.

Humboldt County Adult Jail will be billed for a onetime cost of $2,500 for the upgraded Endovo
Educational Server of $2,500.00. Keefe will invoice the County for the $2,500 upfront cost of
this server upgrade.

Commissary Ordering: Tablets support the ability for inmates to place commissary orders
electronically, interfacing directly with the facility's commissary, without involving correctional
staff and lime. This solution is compatible with any commissary system that provides a modem
Web-based ordering system.

Secure Messaging: To reduce mailroom volume, tablets will provide a messaging solution that
allows inmates and approved contacts to exchange electronic typed messages. This solution will
trigger alarms based on watchwords, allow text searches across messages, and permit facility
staff to conduct speedy reviews of messages.



Fees charged by tablet provider for depositing funds to enable inmates to use Secure Messaging
and Tablet services will be charged at the then current rate(s) charged for Keefe's Access
Corrections® Secure Deposits program.

Video Visitation: Remote Video Visitation will be provided at $0.25 per minute, saving the
County the capital expense of a standalone Video System.

Entertainment: Inmate tablets will provide entertainment for inmates, including sports scores,
music, non-violent games, and other inmate appropriate entertainment.

In addition, tablet provider will make the following optional features available from the inmate
tablet solution at no cost to the County:

Digital Grievances: Tablet provider will provide a complete digital inmate grievance and inmate
request system, available to users of the inmate tablets. This system will allow the creation,
publishing, and management of digital forms and allows submissions to be routed directly to
specific individuals. The system will also support follow-up communication with the staff
member who receives the submission.

Routing of Requests: Tablets will allow County staff to control the routing of submitted digital
requests and grievances to key staff.

Religious Content: By default, tablets will provide content to help meet the needs of inmates of
diverse religious beliefs.

Educational Content: Tablet solution will have the capability of displaying current and/or
future educational content.

Legal Research/Law Library: Tablet solution will have the capability of displaying Web/
HTML-based legal research/law library content in order to reduce inmate escorts to and from the
law library. Tablet provider will support a variety of 3rd party law library systems in the event
that the 3rd party provider changes in the future. This integration will be provided at no cost to
the County or inmate. County will contract directly with the 3'"^ party law library for their
services.

Photo Sharing: To reduce physical photographs being introduced into the facility, tablets will
provide a photo sharing solution that allows approved contacts to share digital photos with
inmates. Tablet provider will manually review each photo for nudity and offensive behavior
before it may be seen by the inmate. Inmates may not take photos or share photos with their
approved contacts.

Content Blocking: Tablets will allow the County to block specific content offerings either
temporarily or permanently if the County anticipates that the content will provide problems for
their facility.

Inmate Self Improvement: Tablets provide content options for inmate self-improvement,
including personal finance, employment, national news, and learning options.



No Penalties: There is no additional cost to the County for any features or hardware described
herein.

NETWORK AND HARDWARE

Tablet Ownership & Maintenance: The tablets will be owned by tablet provider, and tablet
provider will be responsible for all installation, maintenance and ongoing support.

Prime Provider: Tablet provider will be the prime developer and provider of the inmate tablet
solution and service.

No Cost to the County: Tablet provider will provide all hardware and services at no cost to the
County.

Secure Wireless Network: Tablets will run over a secure wireless network using a unique
virtual private network (VPN) per tablet connection to ensure encrypted communications.
Cellular network communication (such as Edge, LTE, 3G, 4G) is inherently insecure and will not
be utilized.

An Independent Network: Tablets will utilize separate dedicated network for all tablet services.

Auditing/Reporting: Tablets will include a comprehensive inmate tablet reporting system.
Inmate tablet usage (by inmate and by tablet) will be fully auditable, and data will be available to
facility staff.

Full Access Control Software: Tablet provider will limit access to tablets to inmates currently
in the same housing unit as the tablet itself.

Web Based Software: Tablet provider will provide Web based access to tablet command and
control capabilities, including, but not limited to, the ability to suspend an inmate or friend or
family privileges for a set amount of time or until a specified date and time. Solution will be
compatible with Chrome, Safari, Firefox and Internet Explorer Web browsers, and will be
accessible from both Microsoft Windows and Apple OS X platforms.

Access Control by Group and Individual: Tablet provider will provide the ability for staff to
block tablet access for specific inmates or groups for a predefined period of time in the event of a
disciplinary event.

Security Layers: Tablet provider will ensure that all networked traffic utilizes a proxy server
and firewall configured to only allow approved addresses and content.

No Escalation of Privileges in the Event of Failure: Tablet provider will ensure that in the
event of any component failure, the event will not be capable of granting escalated access
privileges.

Newly Booked or Moved Individuals: Tablets will automatically allow access to newly booked
inmates, or inmates who are moved between housing units, without staff involvement.



No Inmate-to-Inmate Communication: Tablet provider will ensure that no inmate-to-inmate
communication will be allowed through the tablets.

Customer Support: Tablet provider will provide facility service and technical support for all
proposed products, available 24/7/365 answered by live operators and will ensure any onsite
technicians meet all of the County's security requirements and levels of approval.

PIN-based Login: Tablet provider will provide a PIN based inmate login to allow access to be
customized to the inmate who is using the tablet.

Chain of Custody: Tablet provider will retain all submitted grievance and request forms and
will not delete them. This submitted information will be searchable, sortable and able to be

filtered.

Trust Integration: Tablet solution will integrate with Keefe's existing trust fund solutions,
allowing inmates to pay for tablet use directly from their trust fund account.

24/7 Support for Facility Staff: Tablet provider will provide no cost 24/7 support for facility
staff, allowing them to ask questions or make requests including reporting of broken equipment,
lost passwords, and new staff user setup.

Wireless Charging: Tablet provider will ensure that inmate tablets not interface directly with
live electrical current in inmate accessible areas. Tablets will utilize inductive chargers for
increased safety and security.

Remote Updates: To minimize technician escorts to inmate living areas, Tablet provider will
perform routine tablet software updates remotely.

Complete Data Access: Tablet provider will provide Web based access to tablet information,
including the ability to instantly review all tablet usage data including by-inmate and by-tablet
data, and summary data for all tablets. Any message exchange between inmates and approved
contacts is reviewable and searchable by County staff.

Data Ownership: All collected data, including tablet communication and usage data, is property
of the County and will be stored for the life of the contract and extensions.

No Staff Time Requirements: Tablets will not require staff time to operate, will not add
responsibilities for any staff members.

Number of Tablets: Tablet provider will provide a minimum of one secure inmate tablet per six
(6) inmates. If tablets in any living areas receive more than three (3) hours of sustained use/day,
Tablet provider will inform the County and request permission to add additional tablets and
charging stations at no cost to the County.



Exhibit F

Release Pay™ Prepaid Debit Card Release
With Government Fund "Gate Money" added to Prepaid Debit Card

1. Keefe Services. Keefe shall provide technical support and coordination for the following release
Services for processing inmate trust fund balances to County inmates at time of release from the
County:

Prepaid Debit Cards ("Cards").* described as, a debit card which may be used for ATM
withdraws and/or pin-based and signature purchases after inmate validation. Funds will be
held by Axiom Bank N.A. ("Sponsor Bank") from Maitland, FL. Axiom Bank will also be
responsible for card issuances to the County. All transactions are processed by a third-party
processor - Rapid Financial Solutions, LLC ("Processor").

* Additional Release Services may be made available to the County throughout the term
of this Agreement and shall become part of this Agreement with the County's
acceptance. No Release Services shall be implemented without County
approval. Another Card Brand, Issuing Bank or Program Manager may be substituted
during the term of this agreement at Keefe's discretion and shall not constitute an
"Additional Release Service." The County will be notified in writing of any such change.

2. Designated Account. County hereby agrees that neither the Processor nor Sponsor Bank control
the inputs affecting the amount that is to be paid to the recipients. Therefore, as with all financial
processes, County agrees to take full responsibility for maintaining a sufficient balance in the
County's Designated Bank Account for making payments.

3. Responsibilities of the County. Card storage responsibilities of the County are outlined in the
attached "Security Requirements for the Storage of Prepaid Cards", "Exhibit F-l" of this
Agreement. Keefe reserves the right to modify "Security Requirements for the Storage of Prepaid
Cards", "Exhibit F-l" of this Agreement. Keefe shall notify the County of any such change in
writing at least 30 days prior to the change being implemented.

4. Representation and Warranty of County. The parties hereby state that, based upon their
understanding of the applicable laws and regulations, the terms of this Agreement are allowable.

5. Fees and Charges. Keefe shall charge a fee for its role in setting up the bank account with the
bank issuing the Cards and for coordinating third party processing services. "Coordination Fees"
are in accordance with the fee structure located in "Exhibit F-3" for non-Gate Money and Gate
Money programs. All fees shall be assessed to the card holder/inmate.

6. Payment Choice Requirement. Regulators, Processor and Sponsor Bank require all Keefe
Customers providing Gate Money as a Government Benefit to offer in ail circumstances and to all
persons a choice of payment other than Debit Cards (the "Payment Choice Requirement"), and
County shall be responsible for ensuring compliance with the Payment Choice
Requirement. Keefe reserves the right to request written certification the Payment Choice
Requirement is being followed by County, a copy of which shall be promptly provided upon
request. For the avoidance of doubt, any Keefe County's noncompliance with the Payment
Choice Requirement, shall constitute a material breach of this Agreement by County, which,
among other things, shall give Keefe the right to terminate this Agreement and entitle Keefe,
Processor and Sponsor Bank to any lawful indemnification by County pursuant to this
Agreement. Keefe or its vendor agrees to provide a Payment Choice Option in the loading

interface within its software within 60 days of installation. Customers not providing gate
money as a Government Benefit shall have the option to offer all persons a choice of
payment other than Debit Cards (the "Payment Choice Requirement"), In the event Processor
notifies County that County is required by law, rule, regulatory authority, judicial or
governmental order, County shall offer in all circumstances and to all persons a choice of



payment other than Debit Cards (the "Payment Choice Requirement"), and County
shall require compliance with the Payment Choice Requirement. County acknowledges
Keefe has informed County of the CFPB guidance found in 12 CFR Part 1005, Bulletin
2022-02- as attached.

7. County shall indicate below the type of Release Pay''"'^ program that will be provided
under this Agreement.

Release Pay"^"^ without "Gate Money" funds (The inmate will receive the
funds remaining on the inmate's trust account for commissary services at the time
of the inmate's release from the County's facility.)

Release Pay'^'^ with "Gate Money" funds program ("Gate Money" means
the inmate being released will receive funds from the County or another
Government funded source, in addition to the funds remaining on the inmate's
trust account for commissary services at the time of the inmate's release from the
County's facility.) The facility must give a payment choice to the released inmate.
The payment choice must be recorded by the facility and made available upon
request.

The fees for the non-Gate Money and with Gate Money programs are attached as
Exhibit F-3.

8. Taxes. Each party shall be responsible for calculating, collecting and remitting their own Federal,
state and/or local taxes, associated with the release services.

*Taxes should not be levied on the issuance of a Card unless Countv^s laws dictate such.

9. Eauipment. Upon expiration or termination of this Agreement, County agrees that all equipment
and materials remain the property of Keefe and upon expiration or termination of this Agreement Keefe
agrees to promptly remove all equipment and materials from the above-mentioned County. County shall
be responsible for any unusual wear and tear, lost or stolen equipment as well as any lost, stolen or
improperly funded Cards during the term of this Agreement.
10. Confidentiality. Keefe agrees to keep all information about inmates confidential and to make no
disclosure thereof to any third party, except as may otherwise be required by law or necessary to provide
the Service specified in this Agreement. Keefe agrees to give County prompt notice of any such
disclosure.

11. Exclusivity. County acknowledges that based on this Agreement, Keefe has the sole and
exclusive right and authority to provide the services contemplated by this Agreement for all inmate
accounts under the County's control and County shall not, throughout the term of the Agreement, engage
the services of any other company to provide such services.
12. ComDliaDce. Keefe and the County shall comply with all laws, orders, rules and regulations
applicable to it that are associated with the performance of its duties and obligations under this
Agreement.
13. Fiduciary Responsibility. County agrees that it shall, to the full extent allowed by law, assume

all liability for any County related job functions that lead to discrepancies/deficiencies associated with any
funding, Card loss, improper storage, etc. expressly attributed to the loading, inventorying and distribution
of the Cards to the County inmates.

14. IndemnificatioD. To the extent permitted by law, each party shall indemnify and hold the
officers, directors, agents, employees, representatives, subsidiaries, parent company, affiliates, and
customers harmless for any losses, claims, damages, awards, penalties, or injuries incurred by any third
party, including reasonable attorney's fees, which arise from any alleged breach of such indemnifying
party's representations and warranties made under this Agreement, provided that the indemnifying party is



promptly notified of any such claims. The indemnifying party shall have the sole right to defend such
claims at its own expense. The other party shall provide, at the indemnifying party's expense, such
assistance in investigating and defending such claims as the indemnifying party may reasonably request.
This indemnity shall survive the termination of this Agreement
15. Force Maieure. Neither party shall be liable in damages or have the right to terminate this
Agreement for any delay or default in performing hereunder if such delay or default is caused by
conditions beyond its control including, but not limited to Acts of God, Government restrictions
(including the denial or cancellation of any export or other necessary license), wars, insurrections and/or
any other cause beyond the reasonable control of the party whose performance is affected.
16. Termination. In the event that either party believes that the other party has materially breached
any obligations under this Agreement, or if either party believes that the other party has exceeded the
scope of the Agreement, such party shall so notify the breaching party in writing. The breaching party
shall have 30 days from the receipt of notice to cure the alleged breach and to notify the non-breaching
party in writing that cure has been affected. If the breach is not cured within the 30 days, the non-
breaching party shall have the right to terminate the Agreement without further notice. Keefe reserves the
right to terminate this Agreement if the County, or its representatives' actions, breech the County's
responsibilities listed in this Agreement including all Attachments and Exhibits.
17. Assignment. This agreement shall be binding upon and inure to the benefit of the parties hereto
and their respective successors of interest, except that County may not assign this Agreement to any
person or entity without the written consent of Keefe.
18. Notices. All notices given pursuant to this Agreement shall be in writing and may be hand
delivered or shall be deemed received within 10 days after mailing if sent by registered or certified mail,
return receipt requested. If any notice is sent by facsimile or email, confirmation copies must be sent by
mail or hand delivery to the addresses listed above.



Exhibit F-1

Security Requirements for the Storage of Prepaid Cards

The security requirements in this document are based on policies and guidelines developed by the
Payment Networks and Industry best practices. These requirements must be Implemented at all locations
that store and distribute instant-Issue card products.

Card Ordering

Card orders will be shipped to the designated locations by Rapid or Its assignees by bonded and
approved carrier. Card orders must be signed for upon arrival. All cards must be placed at the time of
receipt into Inventory In a secured storage area. An employee designated by management should be
appointed to ensure the physical and procedural security policies are Implemented.

Card Inventory

Physical security of the cards in inventory must be maintained at all times. Cards must be stored In a
controlled environment, such as a safe or locked storage device, with access limited to employees who
have successfully passed background screening checks.

An inventory log must account for the number of cards received, cards used, cards spoiled (cards that
cannot be used due to damage, tampering or expiration) and remaining cards that should balance to the
number of cards on hand at any time. An explanation of spoilage should be included on the log. Any
Inventory discrepancy must be reported to Rapid as soon as detected.

Card Destruction

Rapid may request return of unused cards in Inventory for destruction for any of the reasons listed below.

1. Cards are compromised or tampered with;
2. Card stock expired;
3. Cards are damaged or defective;
4. Program is terminated.

Cards to be returned should be securely packaged. A copy of the Inventory log should be included in the
shipment. A second copy of the inventory log should be transmitted to Rapid electronically.

Alternatively, the location may destroy any defective or damaged card and certify its destruction by
maintaining a detailed inventory log, and destroying the cards using a cross cut shredder that creates
pieces no larger than Vi" by in size. A certified report of destruction outlined In Exhibit F-2, attached
hereto and incorporated herein by this reference must be submitted to Rapid on a monthly cycle even If
no cards were destroyed In that period.

The remainder of this page intentionally left blank.



Exhibit F-2

Certificate of Destruction of Defective or Damaged Cards

certify that the cards listed below were either damaged or defective.I
I further certify that the cards below were destroyed using a cross cut shredder that created pieces no
larger than %" by Vi in size.

Destruction Date

(mmddvvvv)

Card Number Expiration Name (first, last) Signature



Exhibit F-3

Inmate Release Card Program Fees
Cardholder Fees Associated with the Inmate Release Program

Charge

Card Activation Fee No Charge

Support Calls Fee No Charge

PIN Change Fee No Charge

Point of Sale (POS) Transactions (PIN & Signature) No Charge

Cash Back Option with POS purchase No Charge

POS Declines No Charge

Card to Bank ACH Transfer No Charge

Cash Out at any Principal MasterCard Member Institution No Charge

Monthly Maintenance Fee* $3.95

ATM Account Inquiry Fee $1.50

inactivity Fee** $3.95

ATM Fees*** $2.95

ATM Decline for Non-Sufficient Funds Fee $2.95

Replacement of lost or stolen card

Account Closure Fee/Request for Balance by Check

No Charge

No Charge

* After 15 days of the card being validated (used for a transaction) the card starts incurring a monthly

maintenance fee. Once the card has been validated the inactivity fees no longer apply. Both fees will

never be charged together.

** If after 100 days the card has not been validated (used for a transaction) the card will be charged an

inactivity fee of $3.95 per month. The fee is charged until the card has been validated (used for a
transaction).

***Fees may also be imposed by the local ATM provider or financial institution in addition to card fees.

For a listing of surcharge-free ATM's, visit http://www.moneypass.com/.

*****Cardholder fees are subject to change. Thirty (30) day prior written notice of a change in fees will

be given. The changes will be posted on the Card website at www.release.com. You will be deemed to

have proper notice thirty days (30) after the amendments are posted.
Customer Service / Servicio A! Customers:

Toll Free from U.S.A. - (877) 287-2448
www.reieasepay.com



(The CFPB Compliance Bulletin is provided for information only)

Consumer Financial Protection Bureau ("CFPB") Compliance Bulletin
Regarding Payment Choice

BILLING CODE: 4810-AM-P

BUREAU OF CONSUMER FINANCIAL PROTECTION

12CFR Part 1005

Bulletin 2022-02: Compliance Bulletin on the Electronic Fund Transfer Act's Compulsory

Use Prohibition and Government Benefit Accounts

AGENCY: Bureau of Consumer Financial Protection.

ACTION: Compliance bulletin.

SUMMARY: The Electronic Fund Transfer Act (EFTA) provides, among other things, that no

person may require a consumer to establish an account for receipt of electronic fund transfers

with a particular financial institution as a condition of receipt of a govemment benefit. The

Bureau of Consumer Financial Protection (Bureau) is issuing this Compliance Bulletin to

reiterate that this prohibition in EFTA applies to govemment benefit accounts.

DATES: This bulletin is applicable on [INSERT DATE OF PUBLICATION IN THE

FEDERAL REGISTER].

FOR FURTHER INFORMATION CONTACT: Eliott C. Ponte, Counsel, or Kristine M.

Andreassen, Senior Counsel, Office of Regulations, at 202-435-7700. If you require this

document in an alternative electronic format, please contact CFPB Accessihilitv'a cfDh. gov.

SUPPLEMENTARY INFORMATION:

I. Discussion

Section 913 of EFTA provides, among other things, that no person may require a

consumer to establish an account for receipt of electronic fund transfers (EFTs) with a particular



financial institution as a condition of employment or receipt of a government benefit.' This

provision, often referred to as the compulsory use prohibition, is implemented in § 1005.10(e)(2)

of Regulation E. The Bureau is issuing this Compliance Bulletin to reiterate that the compulsory

use prohibition in EFTA applies to government benefit accounts.

A. Background

Congress enacted EFTA in 1978 with the purpose of "provid[ing] a basic framework

establishing the rights, liabilities, and responsibilities of participants in electronic fund transfer

systems."^ EFTA's primary objective is "the provision of individual consumer rights."^

Congress also empowered the Board of Govemors of the Federal Reserve System (Board) to

promulgate regulations implementing EFTA. With the adoption of the Dodd-Frank Wall Street

Reform and Consumer Protection Act (Dodd-Frank Act), authority to implement most of EFTA

transferred to the Bureau."^

The regulations first promulgated by the Board to implement EFTA now reside in subpart

A of Regulation E.^ These rules provide a broad suite of protections to consumers who make

EFTs, and for accounts from which consumers can make EFTs. An EFT is any transfer of funds

initiated through an electronic terminal, telephone, computer, or magnetic tape for the purpose of

ordering, instructing, or authorizing a financial institution to debit or credit a

' 15U.S.C. 1693k.

= Public Law 95-630,92 StaL 3728 (1978).

M5U.S.C. 1693b.

' Public Law 111-203, tit. X, section 1084, 124 Stat. 1376, 2081 (2010) (codified at 15 U.S.C. 1693a e/5eg.).
Seealso Dodd-Frank Act section 1061(b), 124 Stat. 2036 (codified at 12 U.S.C. 5581(b)).

' These provisions were originally adopted as 12 CFR part 205 but, upon transfer of authority in the Dodd-Frank Act to
implement Regulation E to the Bureau, were renumbered as 12 CFR part 1005. 76 FR 81020 (Dec. 27,2011).
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consumers account.^ In its initial rulemaking to implement EFTA, the Board developed a broad

definition of "account," which closely mirrored the definition of "account" in EFTAJ The

definition provides that, subject to certain specific exceptions, an account is a demand deposit

(checking), savings, or other consumer asset account (other than an occasional or incidental

credit balance in a credit plan) held directly or indirectly by a financial institution and established

primarily for personal, family, or household purposes.^

In 1994, the Board amended Regulation E to extend Regulation E's protections to

accounts used for the electronic distribution of government benefits (1994 EBT Rule).^ After the

Board finalized the 1994 EBT Rule, Congress amended EFTA to exempt "needs-tested" State

and local electronic benefit transfer (EBT) programs.'® The Board subsequently adopted a rule

exempting EBT programs established or administered by State or local government agencies

from Regulation E. However, all accounts used to distribute benefits for federally administered

programs (including Federal needs-tested programs) as well as non-needs tested State and local

government benefit programs remained covered by Regulation E."

On October 5, 2016, the Bureau issued a final rule titled "Prepaid Accounts Under the

Electronic Fund Transfer Act (Regulation E) and the Truth In Lending Act (Regulation Z)"

M2CFR 1005.3(b)(1).

'44 PR 18468, 18480 (Mar. 28, 1979).

• 12 CFR 1005.2(b)(1).

• 59 PR 10678 (Mar. 7, 1994).

Public Law 104-193, 110 Stat. 2105 (1996).

■'62 FR 43467 (Aug. 14, 1997).



(2016 Final Rule). The 2016 Final Rule, as subsequently amended.'^ is referred to herein as the

Prepaid Accounts Rule. The Prepaid Accounts Rule, among other things, extended Regulation E

coverage to prepaid accounts and adopted provisions specific to such accounts. The definition of

"prepaid account" in the Prepaid Accounts Rule includes government benefit accounts (as

defined in § 1005.15(a)(2)), which were already covered by Regulation E since the mid-1990s.

The Prepaid Accounts Rule generally maintained the existing provisions specific to government

benefit accounts, while adding certain new requirements such as pre-acquisition disclosures. The

Prepaid Accounts Rule did not change the compulsory use prohibition in § 1005.10(e) of

Regulation E, but did add commentary to clarify the compulsory use prohibition's application to

government benefits (comment 10(e)(2)-2), which is in line with preexisting commentary

regarding payroll card accounts (comment 10(e)(2)-1).

B. Compulsory Use Prohibition

As mentioned above, the compulsory use prohibition of EFTA, as implemented by

Regulation E, provides that no person may require a consumer to establish an account for receipt

of EFT with a particular financial institution as a condition of receipt of a government benefit.''^

Person, for the purposes of Regulation E and the compulsory use prohibition, means a natural

person or an organization, including a corporation, government agency, estate, trust, partnership,

proprietorship, cooperative, or association.'^ The compulsory use prohibition applies to all

^'81 FR 85954 (Nov. 22,2016).—

" See 82 PR 18975 (Apr. 25, 2017) and 83 PR 6364 (Feb. 13, 2018). These amendments, among other
things, extended the effective date of the Prepaid Accounts Rule to April 1,2019.

" 12CPR i005.10(e).

" 12CPR 1005.2(1).



persons, not just financial institutions as defined in Regulation E.'^ The compulsory use

prohibition applies to "government benefit accounts," which is defined as an account established

by a government agency for distributing government benefits to a consumer electronically.

However, for purposes of Regulation E, including the compulsory use prohibition, a govemment

benefit account does not include an account for distributing needs-tested benefits in a program

established under State or local law or administered by a State or local agency. \i

The term "needs-tested" is not defined in EFTA or Regulation E. In the preamble to its

2016 Final Rule, the Bureau identified examples of needs-tested govemment benefit programs

that are not "govemment benefit accounts" subject to the compulsory use prohibition, such as

those used to distribute funds related to Temporary Assistance for Needy Families (TANF),

Special Supplemental Nutrition Program for Women, Infants, and Children (WIG), and the

Supplemental Nutrition Assistance Program (SNAP). Accounts established under programs

administered by State or local agencies for benefits that are not needs-tested are "govemment

benefit accounts" subject to the compulsory use prohibition. Examples of govemment benefit

accounts administered by State or local agencies that are subject to the compulsory use

prohibition because they are not needs-tested include accounts used to distribute unemployment

insurance, child support, certain prison and jail "gate money" benefits, and pension plan

payments. 19

I2CFR 1005.3(a).

" 12CFR 1005.15(a)(2).

" See 81 FR 83934, 83942 (Nov. 22,2016). While these accounts do not constitute "govemment benefit
accounts" as defined in § 1005.15(a)(2), the Bureau notes that they may still be "prepaid accounts" under one
of the other prongs of that definition in § 1005.2(b)(3). To the extent that they are prepaid accounts, the
requirements of the Prepaid Accounts Rule apply.

- See 81 FR 83934. 83995 (Nov. 22, 2016); In reJPay, LLC, File No. 2021-CFPB-0006 (Oct. 19,
2021). www.consumerfinance.gov/enforcement actions/ipay-llc/.



In addition, all accounts used to distribute funds under federally administered benefits

programs (even if those benefits are needs-tested) are "government benefit accounts" subject to

the compulsory use prohibition; for example, accounts used to distribute Social Security, Social

Security Disability Insurance, and Supplemental Security Income (SSI) payments; or Federal tax

credits like the Earned Income Tax Credit (EITC) or the Child Tax Credit (CTC) are subject to

the compulsory use prohibition."^

The compulsory use prohibition ensures that consumers receiving the government benefits

described above have a choice with respect to how they receive their funds. Government agencies,

financial institutions, and other persons have several options available to them to ensure

consumers are provided a choice.^' For example, a government agency that requires consumers to

receive benefits through direct deposit will not violate the compulsory use prohibition if it allows

consumers to choose the financial institution they want to use in receiving the direct deposit.^^

Alternatively, a government agency may give a consumer the choice of having their benefits

deposited at a particular institution (designated by the government agency) so long as the

consumer is able to receive their benefits by another means."^

As the Bureau explained in the 2016 Final Rule, the Bureau believes that consumers are

not provided a choice when a consumer is required to receive the first payment of government

84m

In 2013. the Bureau issued a Compliance Bulletin on Payroll Card Accounte (Payroll Card Bulletin) to, among
other things, reiterate that the compulsory use provision of EFTAand Regulation E prohibits employers, financial
institutions, and other persons Irom mandating that employees receive wages only on a payroll card at a particular
institution. As explained in the Payroll Card Bulletin, payroll card accounts are accounts that are established
directly or indirectly through an employer, and to which transfers of the consumer's salary, wages, or other
employee compensation are made on a recurring basis. See CFPB Bulletin 2013-10 (Sept. 12,2013),
wmv.consumertmance.gov comDliance/supervisorv->Juidance/bulletin-Davroll-card-accounts/.

- 12CFR 1005.I0(eK2) and comment 10(eX2)-2.

" See id.



benefits on a prepaid card (or otherwise at a particular institution), even if the consumer can later

re-direct the payment to an account of their choice.^'^ In such a scenario, the consumer does not

have a choice with respect to how to receive the first payment of the government benefit; rather,

with respect to that first payment, the consumer was required to establish an account with the

financial institution that issued the prepaid card as a condition of receiving the funds.^^

In addition to having a choice with respect to how consumers receive their government

benefits. Regulation E requires that a statement of the consumer's payment options be included

in disclosures provided before a consumer acquires a government benefit account. Specifically,

that statement must disclose that (1) the consumer has several options to receive benefit

payments, followed by a list of the options available to the consumer, and a statement directing

the consumer to tell the agency which option the consumer chooses; or (2) the consumer does not

have to accept the government benefit account and directing the consumer to ask about other

ways to receive government benefit payments.^^ As discussed more below, government benefit

accounts are entitled to additional protections and disclosures under Regulation E.

C. Additional Regulation E Protections for Government Benefit Accounts

As mentioned above, government benefit accounts are entitled to the protections of

EFTA generally, and Regulation E's provisions applicable to prepaid accounts specifically. The

protections in Regulation E for consumers who receive government benefits include the

following:

^•Sl Ffi85<>54.S.^>*)85(Kov.212dl6).

-Id.

»12CFR1005.15(cX2Xi).



•  Disclosures. Under Regulation E, consumers are entitled to three types of

disclosures for government benefit accounts: pre-acquisition disclosures, disclosures on

the access device or entry point, and initial disclosures.

Pre-acquisition disclosures for a government benefit account must set forth key

information about the account that includes, as mentioned above, a statement regarding

the consumer's payment options."^ A government agency must provide the consumer

with pre-acquisition disclosures before the consumer acquires a government benefit

account. 28

Disclosures on the access device or entry point for a government benefit account

must contain the name of the financial institution that directly holds the account or issues

the access device as well as a website and phone number that the consumer can use to

contact that financial institution about the government benefit account.-^ These

disclosures must be included on the access device or, if there is no physical access device,

on a website, mobile application, or other entry point a consumer must visit to access the

government benefit account electronically.^®

Initial disclosures must set forth comprehensive fee information that may be

imposed in connection with the account as well as the information required to be included

in the initial disclosures for other accounts subject to Regulation E. which include, among

other things, disclosures regarding a consumer's liability for unauthorized EFTs, an error

12CFR 1005.15(cK2).

- 12CFR 1005.15(c)(1).

» 12CFR 1005.15(f), 1005.18(f).

»12CFR 1005.15(0. 1005.18(0(3).



resolution notice, contact Information for the financial institution providing the account,

the types of transfers a consumer may make and any limitations on the frequency and

dollar amount of transfers, and the fees associated with making.^' Initial disclosures

must be made at account opening or before the first EFT occurs. 32

•  Change-in-Terms Notices. Change-in-terms notices are required when a term or

condition required to be disclosed in the initial disclosures changes or the change results

in an increased fee, increased liability for the consumer, fewer types of available EFTs, or

stricter limitations on the frequency or dollar amount of EFTs.

•  Access to Account History. Government agencies must either provide a periodic

statement as required by Regulation E generally, or must make available to the consumer

(I) the consumer's account balance, by telephone; (2) an electronic history, such as

through an website, of the consumer's account transactions covering at least 12 months

preceding the date the consumer electronically accesses the account; and (3) written

account transaction histories provided upon request must cover at least the 24 months

preceding the date on which the government agency receives the consumer's request for

the account transaction history.^'*

•  Limited Liability for Unauthorized Transfers and Error Resolution Rights.

With limited modifications regarding the period within which an unauthorized transfer

must be

" 12CFR I005.15(eXl)and(f), \005AS{h)(2)(\i)(A) and (\\). See generally \2C¥R 1005.7(b).

-12CFR1005 .7(a).

= 12CFR 1005 .8(a)(1); 1005.15(f); 1005.18(f),(hX2XiiXA).(iii),and(iv).

- 12CFR 1005.9(b); 1005.15(dXl): and I005.18(hX3Xi)-



reported. Regulation E's limited liability protections and error resolution rights fully

apply to government benefit accounts.

II. Conclusion

The Bureau is issuing this Compliance Bulletin to reiterate that the compulsory use

prohibition in EFTA applies to government benefit accounts, as defined in Regulation E. The

Bureau notes that it is authorized, subject to certain exceptions, to enforce EFTA and

Regulation E against any person subject to EFTA and Regulation E, including financial

institutions.^^ In addition, subject to certain exceptions, the Bureau has enforcement authority

over covered persons offering or providing certain consumer financial products or services—

including government benefit accounts—under the Consumer Financial Protection Act of

2010.^^

/j/Rohit Chopra

Rohit Chopra,

Director, Consumer Financial Protection Bureau.

Mgu.s.c.

" Public Law 111-203, tit X, 124 Stal. 1955 (2010) (12 U.S.C. 5561 through 5567).
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