ATTACHMENT A

Appeal Letter Submitted by Floyd Law Firm

CDP 14.033AA Sentember 6. 2016 Paae7



APPLICATION FORM 07 3 D
Humboldt County Planning and Building Department !
Planning Division ¢ 3015 H Street ® Eureka, CA 95501-4484 @ ph (707) 445-7541 @ fax (707) 268-3792
Robert S. Wall ¢ Interim Director

CIHR-14-n52% AA

INSTRUCTIONS:

1. Applicant/Agent complete Sections I, Il and Il below.

2. Itis recommended that the Applicant/Agent schedule an Application Assistance Meeting with the Assigned Planner. A
minimal fee is required for this meeting. This is not mandatory; however, prearranged appointments with the Assigned
Planner will answer questions regarding application submittal requirements and help avoid processing delays (the
Planner on Duty or Receptionist can identify the Assigned Planner for you).

3. Applicant/Agent needs to submit all items marked on the reverse side of this form (which will be completed by Staff).

S = rH=oMq A

SECTION |

APPLICANT (Project will be processed under Business name, if
applicable.)

Business Name: Dan & Kelly Noga
Contact Person: Dan Noga

Mailing Address:2610 Hilicrest

City, St, Zip: Eureka, CA 95503
Telephone:707-445-3567 Fax:

Email:

OWNER(S) OF RECORD (if different from applicant)

Owner's Name:

Mailing Address:

City, St, Zip:

Telephone: Fax:

LOCATION OF PROJECT

Site Address: 455 ft. north from the intersection of Eich

Road and South Broadway
Community Area: Humboldt Hill area

Is the proposed building or structure designed to be used for designing, producing, launching, maintaining, or storing
nuclear weapons or the components of nuclear weapons?

Business Name: Floyd Law Firm
Contact Person: Bradford C Floyd
Mailing Address:819 7' Street
City, St, Zip: Eureka, CA 95501
Telephone: 707-445-9754

Email: befloyd@floydlawfirm.net

Fax:707-445-5915

Owner's Name:

Mailing Address:
City, St, Zip:
Telephone: Fax:

Assessor's Parcel No(s).: 305-101-054
Parcel Size (acres or sq. ft.):

O YES O NO

SECTION Il

PROJECT DESCRIPTION

Describe the proposed project (attach additional sheets as necessary):

Applicants Dan and Kelly Noga submit their appeal of Coastal Development Permit CDP-14-033 &
SP-14-049 & Special Permit Application 9329. The basis for the appeal is described in Attachment 1.

SECTION Il

CDP 14-033AA
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OWNER'S AUTHORIZATION & ACKNOWLEDGEMENT

I hereby authorize the County of Humboldt to process this application for a development permit and further authorize the
County of Humboldt and employees of the California Department of Fish and Wildiife to enter upon the property described
above as reasonably necessary to evaluate the project. | also acknowledge that processing of applications that are not

complete or do_got contain truthful and accurate information will be delayed, and may result in denial or revocation of
K 1= 2 — i,

Applicant's Signature Date

Applicant's Signature Date

If the apolicant is not the owner of record; | authorize the applicant/agent to file this application for a development
permit and to represent me in all matters concerning the application.

Owner of Record Signature Date

Owner of Record Signature Date

Page 1 of 2 rev Aug 2013
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Checkist Completed by, wm— Daie
THIS SIDE TO 8E COMPLETED BY STAFF
*** THE FOLLOWING [TEMS.MUST BE SUBMITTED WITH THIS APPLICATION ***

liem i Reseived | Rem Received
O Filing Fee of § a O Agricultural Feasibility Study O
8 Archaeological Review Fee $75.00 payable to: O Archilectural Elevations =
Narthwest Information Center (NWIC) ] O Design Review Committee Approval a
0 Fee Schedule (see attached, please retumn O Environmental Assessment |
completed fee schedule with application) a O Exception Request Justification 0
O Joint Timber Management Plan O
00 Plot Plan 12 copies (folded if > 824" x 14") O | O Lot Size Modification Request Justification I
U Tentative Map 12 folded copies (Minor Subd) ] O Parking Plan [m]
O Tentative Map 18 folded copies (Major Subd) 0 O Plan of Operation O
[Note: Additional plot plans/maps may be required] 0 Preliminary Hydraulic and Drainage Plan o
] Tentativg Map/!?lot_Pfan Cheacklist (complete and 0 R1/R2 Report (Geologic/Soils Report, 3 copies
return with application) = with original signatures) ) ]
O Reclamation Fian, including engineered cost
O Division of Environmental Health Questionnaire 0 estimate for completing reclamiation a
O On-site sewage testing (if applicable) (m] O Second Dwelling Unit Fact Sheet [m}
OO On-site water information (if applicable) a O Variance Request Justification O
1 3 Solar design information m O Vestad Right Documentation/Evidence a
O Other.
O Chain of Title 0 o
[ Grant Deed O Other,
O Current O Creation | - a
O Lot Book Guarantee (prepared within the last six 0O Other
months prior to application) O o
O Preliminary Title Report (two copies, prepared within O Other
the last six months prior to application) 0 o
FOR STAFF USE
O Ag. Preserve Contract O General Plan Amendment O Reclamation Plan
O Cerificate of Compliance O General Plan Petition O Surface Mining Permit
[ Coastal Development Penmit O Information Reguest O Surface Mining Vested Right
0 Administrative O Modification to Determination
0 Planping Commission O Lot Line Adjustment O Timber Harvest Plan
D %eslﬁra'ln%ewew O Preliminary Project Review 0 :;lforrnatlo.n Request
O Coastal O Special Permit H?g'g?gr_"t
O Determination of Legal Stz_ltus g égar::ari];sgtr(a?,téﬁmissi on 0 Variénce
0O Determination of Substantial H.C.C. § HCC. §
Conformance O Subdivision O Zone Reclassificatiori
B Exiension of. 0 Parcel Map O Other
[t Fire Safe Exception Request 0 Final Map O Other
| O Exception to the Subdivision
Requirements
Application Received By; i Date: Receipt Number:
General Plan Designation:
Plan Document:
Land Use Density:
Zone Designation:
Coastal Jurisdiction Appeal Status: 0O Appealable O Not Appealable
Preliminary CEQA Status:
O Environmental Review Required
Bl Categorically Exempt From Environmental Review. Class Section
O Statutory Exemption: Class Section
O Nct a Project :
O Other
Page2of2 rev Aug 2013
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NOTICE TO BOARD OF SUPERVISIORS OF APPEAL
FROM ACTION OF THE HUMBOLDT COUNTY PLANNING COMMISSION

Notice is hereby given of an appeal by Dan and Kelly Noga to the Board of Supervisors
from the action of the Humboldt County Planning Commission on July 7, 2016, related to the
real property located on the east side of South Broadway, approximately 455 feet north from the
intersection of Eich Road and South Broadway, Humboldt Hill area, Assessor Parcel Number
(APN) 305-101-054.

The Planning Commission approved Application Number 9329, for Coastal Development
Permit CDP-14-033 and Special Permit SP-14-049. The Nogas are the owners of the Country
Club Market, located at 5667 S. Broadway and the vacant land which is situated between the
Country Club Market and the site for the proposed Dollar General store.

Attachment 1 to this Notice of Appeal are copies of letters dated June 24, 2016 (Exh. A)

and July 7, 2016 (Exh. B), from Bradford C Floyd to the Humboldt County Planning
Commission that describe the Nogas® opposition to the proposed construction.

Dated: July 20, 2016

Respectfully submitted,
FLOYD LAW FIRM

SO

Bradford C Floyd, Attorneys for Appellants

CDP 14-033AA September 6. 2016 Paage 11
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FLOYD LAW FIRM

819 Seventh Street
Attorneys: Eureka, California 95501
’ Telephone:(707) 445-9754
Bradford C Floyd Facsimile:(707) 445-5915

Carlwon D. Floyd E-mail: beflovd@flovdlawfirm.net

June 24, 2016

Humboldt County Planhing Commission
825 Fifth Street, Room
Eureka, CA 95501

Re:  Dollar General - Eich Road, Humboldt Hill area;
Coastal Development Permit, Special Permit _
Application Number 9329, Case Number CDP-14-033/ SP-14-049

Dear Commissioners:

I represent Dan and Kelly Noga, the owners of property adjacent to the proposed
development of the Dollar General store, which is the subject of this agenda item. The Nogas are
the owners of the Country Club Market located at 5667 S. Broadway and the vacant land which is
situated between the Couatry Club Market and the site for the proposed Dollar General store.
Copies of the Grant Deeds to Nogas’ properties are attached as Exhibits A and B.

Mr. and Mrs. Noga oppose the application of Dollar General to construct its store at the
proposed site for the following reasons: :

i.. There will be an increase in traffic on South Broadway and Humboldt Hill Road.
_The development of a Dollar General Store in this vicinity with create an increase in
"the volume of traffic in an already high traffic area due to the large mumber of
residential properties in the area and the lack of access in and out of the area other
than South Broadway and Humboldt Hill Road. ;

Q)

There is a school bus stop located right at the site of the proposed Dollar General
store. If the development is approved, this should create a great concern to the
community because of the increase in the volume of traffic that will be generated if
the Dollar General store is approved which will have a direct impact on child safety.

Lo

The proposed building site is directly over a right-of-way for ingress and egress for
the Nogas® properties. If the development of the Dollar General store is approved by
the Commission, it will impede -or prevent customer traffic to and from the Country
Club Market, which is a legal right these customers have acquired. Furthermore,
because the rights of ingress and egress for Country Club Market customers are not
reciprocal (the proposed development site does not have ingress and egress rights
over properties owned by the Nogas) Dollar General customers will trespass on the
Nogas® property as they enter and exit the Dollar General’s parking lot. This will
create a negative impact and increased burden on the Nogas’ adjacent properties.

CDP 14-033AA September 6. 2016 Paae 14



Humboldt County Planning Commission
June 24, 2016
Page 2

Copies of a photograph of the site showing the right of way for ingress and egress to/from Nogas’
property, the building design plan prepared by Green Design Landscape Architects for the Dollar
General building. and the Workmap prepared by Kelly-O'Hern Associates showing the utility
easements, a site map showing are attached hereto as Exhibits C, D and E,respectively.

4. The site where the building is to be constructed is directly over utility easements as
depicted in the Workmap prepared by Kelly-O’Hern Associates (Exh. C). In fact, the
attorneys for Dollar General raise the issue of the utility easements in a letter dated
July 23, 2014, to Cookman-Meyer Partnership, the owners of the property of the
proposed Dollar General store. In that letter, the attorneys objects to items of
contained in the Preliminary Report issued by Placer Title Company as agent for
Fidelity National Title Company of California (“Preliminary Report”) as follows:

a. Item 4 of the Preliminary Report “lists an easement for right of way, pipeline
and sewer drainage lines,” and that they “object to this item. This item must
be acceptable to Purchaser for Purchaser’s intended use of the property.”

b. Ttem 5 of the Preliminary Report “lists an easement for sewer lines,” and they
object to this item and request that it be removed from the Preliminary Report
“or the item must be located on a current survey and be acceptable to
Purchaser for Purchaser’s intended use of the property.”

c. Item 6 of the Preliminary Report “lists an easement for public road,” and that
they “object to this item. This item must be acceptable to Purchaser for
Purchaser’s intended use of the property.”

d. Item 8 of the Preliminary Report “lists an easement for public highway,” and
they object to this item and request that it be removed from the Preliminary
Report and must not adversely affect the Purchaser’s intended use of the

property.

e. Ttem 10 of the Preliminary Report “lists an easement,” and that they “object
to this item. This item must be acceptable to Purchaser for Purchaser’s
intended use of the property.”

f. Item 12 of the Preliminary Report “lists an easement for ingress and egress,”
and that they “object to this item. This item must be acceptable to Purchaser
for Purchaser’s intended use of the property.”

A copy of this letter is attached hereto as Exhibit F.

i The Nogas and Cookman-Meyer Partnership had an agreement that neither of them

. would cause any development on their properties that would interfere or be
detrimental to any other’s business. Contrary to that agreement, Cookman-Meyer
Properties are working with Dollar General to develop a store on their property
which would be in direct competition with the Nogas® Country Club Market.

6. The subject property has substantial wetlands and wetland-related species over the
majority of the property.

CDP 14-033AA September 6. 2016 Paae 15



Humboldt County Planning Commission
June 24, 2016

Page 3
. The subject property is not properly zoned for the operation of a retail store such s
Dollar General.
8. The public claims a right-of-way over the subject property based upon common-law
dedication.
9, Finally, as you know, Dollar General is not a local business and a store of this kind

and the location will have a direct impact on local business.

The Nogas have filed a lawsuit for quiet title and promissory estoppel against the property owners,
Thomas L. Cookman, Daryl Meyer and the Cookman-Meyer Partnership, of the site where the
Dollar General store is to be developed in the Humboldt County Superior Court, case no.
DR140658. A copy of the most recent Complaint is attached hereto as Exhibit G. The association,
Friends of South Broadway, has joined in this lawsuit claiming common-law dedication of the strip
of roadway that traverses over the subject property that has been used continuously by the public
since the 1950s.

Based upon the foregoing, Mr. and Mrs. Noga respectfully request the Commission to
oppose the proposed development of the Dollar General at the location adjacent to their property.

Respectfully submitted,
Bradford C Floyd
BCF/gme
Enclosures

CDP 14-033AA Sentember 6. 2016 Paae 16



- RECORDING REQUFSTED BY !
Humboldt Laud Title Co. 998‘3032_3
ANDWHEN RECORDED MalL Tri§ DEED AND UNLESS OTHERWISE 1 1 RcCQTdS
LHOWN BELW MAL TAX STATEMENT TO RCCOded — Ofthla olif rnm
“warme Dant L. Noga + Humboldt CGunty,RC ;rgcr
Screut Ktlly A Hoga Car°l n CrnlCh 1 ccir-pzﬂy
194 9610 Hillerest Drive Rm\de"F"Y Humholds Land THEEERERT 0
City ’ Rec Fete 0
gr.;.. Eur'?-kas CE- 95503 Doc TrfTa—x 1%%-30
Survey Mon 166.00
CrovNa o 85117 g . Clerk: KJ 2, éE)%Lit 10: 08
SPACE ABOVE THIS. Mar2, 1
HUMBOIDT
%andm-ECo. Grant Deed
DOCUMENTARY TRANSFER TaX Is$163:00 porcel Noo 305=111~7

rcomputed an full value les value of liens o encumbrances cewmiaining it time of sale, or
[»i ¥

O computed on full value of property conveyed, OGL’! T i =1
SiGNATURE DECLARANT OR AGENT DETERMINING TAX, FIRM NAME

FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,

-

WALTER EICH, as Trustee of the Walter Eich 1991 Revocable Trust, as to Parcels
One, Three, Four znd Five

WALTER EICE, widower, as to Parcel Two
ha:‘byGRANr[S) o

DAN L. H0GA and KELLY A. NOGA, husband and wife as joint tenznts

the [ollowing described real property in the mmcorpora_te& area
Countyol Humboldt . State of Calilornia:

SEE DESCRIEPTION ATTACEED EERETQ AND MADE 4 PART EEREQF.

Dated _Fehruzre &, 1998 M (.;JJ
car

smTEOFwFOW/%M?Z/ . ss Walter Eic'g, as trustee

/49: 2Tty 0 758 _ -
NP, L Lol

chtary'PubﬁaAmeorsadCoumyandm.myappeam
(//z}z/g,b (" MJJ! 2

pecsoxally kncem o me (of ploved 0 ma o0 tha basis of satistortrry

evidence} i be I parson(s) whose neme(s) is/ans sulz=crbed fo the

wm\.mmtwnand 2eicowledged io methat he /zhe /they exacuindd te

=ame in hmfmmm casacityfies), and thal iy his/her/their

.agncﬁnu(s)mme Mpemon{s).ormemh‘yupoq behal cf
exacsited the instumest.

g
SAMDRA L.WHITE [
Caem, BiCBI255 T
NOTARY PUBLIC
HUMISCL ST COUNTY, CALUFDRNIA
Ly cemauss«scn exdret Jeg, 20, 1952
?—ﬂ-—'d:vw SCPRGLE s i~ R i g =

My Commission Srpires

= ©)
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DESCRIPTION
A
Thatreal proparty situate in the County of Humboidt, State of California, described as follows:

Those partions of the Southeast quarter of Section 8, Township 4 North, Range 1 West &f
Humbaldt Meridian, described as follows:

PARCEL ONE:
COMMENCING on the East line of the California State Highway rignt of way described at
Parcel One in Deed from Sophiz C. Newett, et al. to the State of California, recarded ir Sook
228, Page 196 of Deeds, at a point located South 30 degrees 21 1/2 minutes West 1181.6
feet frem the quarter section corner on the East line of said Section 8;

thence South 63 degrees 58 minutes East 92 feet;

to the Weast line of the County Roac leading to Humboldt Hill, as it existed prior to
1954;

thence along said road South 8 degrees 2 minutes West 100 fzet to an iron pipe set
by A.8. Bones in connection with Survey made Novermber 232, 1348;

thence North 65 degrees 47 minutes West 135.1 feet;

to the East line of said State Highway;

thence Northerly along the East line of said highway 100 feet, more or less, to the
point of beginning.

PARCEL TWO:

COMMENCING at a point located North 15 degrees 50 minutes West §1.4 feet from the most
Southerly comer of the land conveyed to Avery E. Graham and wife, recorded in Bock 284,
Page 158 of Deeds, hereinbefore referred to:

thence North 75 degrees 50 minutes East 4 feet;

thence North 15 degrees 50 minutes West 8 feet;

thence South 75 degrees 50 minutes West 8 feet;

thence South 15 degrees 50 minutes East 8 feet;

_ thence North 75 degrees 50 minutes East 4 feet to the point of beginning.

PARCEL THREE:

A right of way for ingress and egress from the Cournty Read to the State Highwaey referred
to in Parcel One, to be jeintly used by Avery E. Graham and Ethel Miller Graham and by Walter
W. Ech, their heirs, successors and assigns, over the fallowing described parcel:

COMMENCING at the Southeast comer of said Parcel One on the West fine of said County
Road;

thence along said West line South 8 degrees 02 minutes West 25 feet;

thence North 65 degrees 47 minutes West 145 feex, more or ess, to the East [in2 of
said State Highwray; )

thence Northeasterly along the East line of said State Highway 25 feet, more or less,
1o the Southwest comer of the land hereinbefore described in Parcel One:

thence South 65 degrees 47 minutes East 135.1 feet to the point of beginning.

continued ...

1998-3032-3
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DESCRIPTION CONTINUED___ Page 2.
PARCEL FOUR:

An easement 3 feet in width for pipe line, for the conveyance of water, the center line of
which is described as follows:

COMMENCING at a point on the Southwesterly line of said Parcel Three distant North 65
degrees 47 minutes West 7 feet from the Southeasterly corner thereof;

thence Southerly along a line that is distant West 7 feet {measured at right angles) and

" "parallel “tothe Easiline of the “land déscribed In Deed to Avery E. Graham and wife
hereinbefore referred to, to a point that bears North 75 degrees 50 minutes East form the
center point of the well site hereinbefore described as Parcel Two;

thence South 78 degrees 50 minutes West to the Northeasterly line of said Parce! Two.

PARCEL FIVE:

An easement for the installation of a sewer drainage line of pipe, together with the right to-

repair, replace and maintain the same in such manner as shall not disturb or interrupt the right
of ingrass and egress over Parcel Three hereinbefore referred to, over, under and across the
following described land:

BEGINNING at the Southwest comer of Parcel One hereinbefore described and running
Southerly zlong the Easterly line of the present State Highway 101, 200 feet;
thence Southeasterly at right angles to said State Highway line a distance of 15 feet;
thence Northeasterly and parallel with the East line of said State Highway 140 feet;
thence Northeasterly in a direct line to a point on the South line of said Parce] One that
"bears South 65 degrees 47 minutes West 70 feet from the point of beginning;
thence North 65 degrees 47 minutes West 70 feet to the point of beginning,

PARCEL SIX:

That portion of the Southeast Quarter of Section 8, Township 4 North, Range 1 West, Section
8, Township 4 North, Range 1 West, Humboldt Base and Meridian, described as follows:

EASEMENT for sewer purposes over = strip of [and § feet wide, the center line of which is
described as follows:

BEGINNING at a point on the Westerly line of the County Road which is South 8 degrees 2 .

minutes West 137 feet from the Southeast comner of Jand heretofore conveyed to Walter Ech
by Deed recorded January 28, 1949, under Recorder’s Serial No. 648, in the Office of the
County Recorder of said County; : :

thence South 70 degrees West 165 feet. -t

1998-5032-3
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CDP 14-033AA

2011-1163-2
Recorded — Official Records
Humboldt County, California

When Recorded Mail To: Carolyn Crnich, Recorder
Recorded by FORBES

Dan and Kelly Noga Rec Fee 16.00

2610 Hillcrest Drive Doc Trf Tax 60.50

Eureka, CA 95503 Survey Mon 10.00

Clerk: MM Total:

86.50

W Jan 14, 2011 at 15:29

205~
APN=361-101-055 DTT $60.50
GRANT DEED

For valuable consideration, receipt of which is hereby acknowledged,
Humboldt Hill Property Partnership, a California General Partnership
hereby grants to

Daniel L. Noga and Kelly A. Noga, husband and wife as joint tenants

All that real property situated in the County of Humboldt, State of California, described as
follows:

-See Legal Descd@tﬁmhe ereto-

Dated: ﬁ% /? 0? (

Humboldt Pl Froperty Partnership
By: Dan Ndga
Title: Authorized Partner

STATE OF CALIFORNIA )SS
COUNTY OF HUMBOLDT)

On 'Fﬁbgggg;ﬁ: ]ﬂ“m 22225 before me, ;hmh A:ﬂﬂf [gﬁ ,a
notary public, perso#élly appeared Dan Noga, who proved to me on the basis of satisfactory

evidence to be the persongsywhose name(sy is/peesubscribed to the within instrument and
acknowledged to me that he/she7ihey executed the same in his/her7tkerr™ authorized capacity(iesy™
and that by his/her7thetrSignature(syon the instrument the person(sy-or the entity upon behalf of
which the person(s¥acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the

foregoing paragraph is true and correct.
WITNESS my hand and official seal.

Signature

Legal Description

All that real property situated in the County of Humboldt, State of California, described as
follows:

EXHIBIT

0
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Parcel 3 as shown on Parcel Map No. 3439 filed in the office of the County Recorder of said
) Humboldt County in Book 33 of Parcel Maps, pages 73 and 74.

305-101-055

2011-1163-2
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VIA ELECTRONIC MAIL: iome(@s 1ende§subnlv.com

Cookman-Meyer Parinership
Attn: Thomas J. Cookman
1920 Freshwater Road
Eureka, CA 95503

RE: . Purchaser’s Title/Survey Objection Notice; Real Estate Purchase
Contract dated February 26, 2014 between Cookman-Meyer Parinership
(“Seller”), and Cross Development, LLC, a Texas limited liability
company (“Purchaser”), as amended (the “Agreement”), for the purchase
of property located on Humboldt Hill Road, in Bureka, California

Dear Mr. Cookman..

This letter constitutes Purchaser’s Title/Survey Objection Notice pursuant to Paragraph ¢ of ths
above-referenced Agreement.

In regards to Preliminary Report under Title No. 14-503 868-PG issued by Placer Tiile Company,
as agent for Ftdehty MNational T1tle Company of California (“Preliminary Report™), we have the following
titls objections:

1. The effective date of February 21, 2014 must be brought curvent immediately prior to closing.
Purchaser reserves the right to ob1ect to any fiew or additional title matters that may be shown
by the update.

2. Allrequirements of the Prelimina“y Report must be satisfied at or prior io closing.

3. The property must be coweyed to CD DG Humboldt, LLC, a Texas limited Hability
company and the deed recorded in the public records.

4. The legal description shown on Exhibit A to the Preliminary Report must be jdentical to the
legal deseription shown in the vesting deed and on the survey.

5. Ttems 1, 2, and 3 of the Preliminary Report list outstanding property taxes which must be paid
prior to-closing.

S5 | | 7 PRESTOR ROAD, sUnE 300 501 CcMME_NDENCIA STRELT 215 &, MONROE STRzzr, SLUME 710
DaLias, TeExse 75225 TALLAHASSEE, FLCRIDA 32301
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Iiem 4 of the Preliminary Report lists an easement for right of way, pipeline and sewer
drainage lines.

We object to this item. This ifem must be accepiable to the Purchaser for Purchaser’s
intended use of the property.

Item 5 of the Pr ehmmary Report lists an easement for sewer lmas

We object to this jtem. Please remove from the Preliminaly Report or the item must be
located on a current survey and be acceptable to the Purchaser for Purcheser’s intended use of

the property.
Item 6 of the Preliminary Report lists an eassment for public road.

We object to this item. This itern must be acceptable to the Purchaser for Purchaser's
intended use of the properiy.

9. liem 7 of the Preliminary Report lists a waiver of any claims for damages by reason of the
highway adjoining property.
We object to this item. Please remove it from the Preliminary Report. This item must not
advarsaly affect the Purchaser’s intended use of the property.

10. Item 8 of the Preliminary Report lists an sasement for public highway.
We object to this item. This item must b acceptable to the Purchaser and -not adversely
affect the Purchaser’s intended use of the Properiy.

11. Fem 9 of the Preliminary Report lists any rights, interests or claims by reason of rscorded
Surveys.
We object to this item. Please remove from the Preliminary Report or the item must be
located on a current survey,

12. Item 10 of the Preliminary Report lists an easement for ingress and egress.
We object to this item. This item must be acceptable to the Purchaser for the Purchaser’s
intanded use of the property.

13. Item 11 of the Preliminary Report lists e notice of development plan.
We object to this item. Please provide copies of the development plan referred to therein for
review and verification. Purchaser reserves the right to further review of any additional
documents related to ftem 11.

.14, Ttem 12 of the Preliminary Repbrt lists an easement for ingress and egress.
We object to this itern. This item must be acceptable to the Purchaser for the Purchaser’s
intended use of the property. -
B |, 1 7 PRESTON ROAD, SUME 300 201 COHMEHDE‘NCI’A SREET . 215 S, MONRDE STREZY, SUTE 7 IO
DALLAS, Texas 76225 PENSATGOLA. FLORIDA 32502 TALLAASSEE, FLORIDA 32301
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15. Item 13 of the Preliminary Report lists an easement and maintenance agresment.

We object to this item, We will requiire an estoppel in connection with this item, as approved
by lender’s counsel, stating, at a minimum, that there are no defaults under the agreement and
that all maintenance fees are paid. This item must be acceptable fo ihe Purchaser for the
. Purchaser’s intended use of the property.
16. Ttems 14 and 15 of the Prehnmary Report are requirements whzch must be satisfied at or
prior to closing.

" When revising the Preliminary Report, please do not change the item numbers, Renumbering

creates potential confusion when the survey is revised. Please mark amy omitted exceptions as

“intentionally deleted”, Please identify any endorsements which may operate o mmumze the impact of
the above-described exceptions on the intended development of the property.

The follewing endorsements, as applicable, will be required upon issuance of the final policy:
T-17 (Planned Unit Development),

T-19.1 (Restrictions,-Encroachments, Minerals), '

T19.2 (Minerals and Surface Damage),

T19.3 (Minerals and Surface Damage),

T-23 (Access), )

“T-25 (Contiguity),

T-25.1 (Contignity},

T-24 (Non-Imputation), and

T-26 Additional Insured.

099 NG W

Survev Obiections:

. An ALTA/ACSM Land Title Survey prepared by Butler Engineering G‘I‘OLp, dated June 18,
2014, under Job No. 14.152, a copy of which is attached.

The legal deseription shown. on the survey must be identicel to the legal description on
Exhibit A to the Preliminary Report.

The survey shows possible encroachments of the following items:
1. Telephone vault,
2. Concrete and asphalt paving, and
3. A wood and plaster fence.

The Surveyor’s Certificate will need to be added with CD DG Humboldt, LLC, Amegy Ba.nk,
N.A., Placer Title Company, and Fidelity National Title Company of California.

The Surveyor must also inchude the remainder of the aitached Schedule Aasa separate page,
in accordance with the terms as shown on the attached Schedule A.

The survey must reference the current Preliminary Report. We may also require certain
substantive changes to the survey itself.

21 [ 7 PRESTON ROAD, SURE 300 . SO COMMENDENGLA STRELT 219 5. MOWRDE STREET, SURE 710
Dalsas, Texas 75225 PENSACOLA, FLORIDA 32502 TALLAHASSEE, FLORIDA 32301
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Purchasér reserves the right to make addftiona] objections-iipon review and/or tectipt of an
updated survey of the property. .

I would appraciate it if you would contact me. 1o d,scuss the items.set forth in this
Title/Survey Objection Notice so that we can work tog°ther ttal mutuaI[y £gres on the proper solutions o
" the same and move fowerds a smooth and timely closing, ‘

+- - «» =l look forward to heering from you.

I{orthe Fu m

JSCfalm . :

cer Jason Read (via emailz izson.reatifcbie, cemy

Ljsa Arant (via emz:l I..ml"fc_?m! ac“rmle coni)

Brerda Effis (\ua emall B ﬂd&chDbSdeVe}Obme-|hﬂet]
Steve Rumgey (via email: stummssvi@erossdevelopment.nef)
Brad Latotir (via email: blacour@iiideni=cariners com)

&1 | 7 PRESTON RGAD, SURE 3GO 501 Co}ig:walcta SmeeT, 21F5: Mehase Swker) Suns 7FAQ
Dalias, TEXss 75225 ¢Eugicaly; Ficaon 32502 THNAHESSEE; Puonth AZR0L
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. NG
Bradford C Flovd (State Bar 130—!19) 0T 47 sais
Carlton D: Floyd (State Bar #273958) CE R e
FLOYD LAW FIRM, a Cahfouua ‘partmership SUPERIOR CUST OF B e
819 Seventh Street ’ VPENIOR COURT OF GALIG RN

SOURTYQ 15T
Eureka, California 95501 UIvTY OF HUMBOLD?

Telephone (707) !‘-JD 9754
Facsimile: (707) 445-5913
E-mail: beiloy d(‘ﬁﬂox dlawfirm.net

Attorneys for Plaintitls

SUPERIOR COURT OF CALIFORNIA, COUNTY OF HUMB OLDT

DANL.NOGA, Case No. DR140658
KELLY A. NOGA, and
FRIENDS OF SOUTH BROADWAY,a | SECOND AMENDED COMPLAINT

California Unincorporated Nonprofit FOR PRESCRIPTIVE EASEMENT;
Association, FOR PROMISSORY ESTOPPEL;
FOR QUIET TITLE; FOR
Plaintiffs, DECLARATORY RELIEF; AND FOR
MANDATORY AND PROHIBITORY
V. INJUNCTION

THOMAS J. COOKMAN,

DARROLL MEYER. CO OKXMAN-
MEYER PARTNERSHIP, a California
General Parinership, and

ALL PERSONS Ut ’KI\OW'\J
CLAIMEING ANY LEGAL OR )
EQUITABLE RIGHT, TITLE, ESTATE, -
LIEN, OR INTEREST IN "*HE
PROPERTY DESCRIBED IN THE

PLAINTIFFS TITLE, OR ANY CLOUD
ON PLAINTIFFS TITLE THERETO,
AND DOES 1 THROUGH 10,
INCLUSIVE, :

Defendants.

-Plaintiffs allege:
/11

| ERLl

SECOND A'VIENDED CO’Vl"PLAlNT FOR PRESCRIPTIVE. EASEMENT FOR PROMISSORY ESTOPPEL
1] A

]ZN.TUNCTION
DR140658
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GENERAL ALLEGATIONS _
) 1. Plaintiffs, DAN L, NOGA and KELLY A. NOGA. (“Noga”). ars, and-at all

 times mentioned in this complaint, were, residents of Humbaldt County, California.

2. Plaintiff, FRIENDS OF SOUTH BROADWAY “Friends™) is a California

unincorporated nonprofit association.

3. efendant, THOMAS J. COOKMAN (“Cookman™);, is, and at all times
mentioned in this complaint, was a resident of Humboldt County, Califomia.
- =3 Defendant, DARROLL MEYER (“Meyer™), is. and at all times mentioned
in this complaint, was a resident of Humboldt County, California.
5. Defendant, COOKMAN-MEYER PARTNERSHIP (the “Partnership™), is,
and at ali times mentionad in this complaint, was a California general parinership.
6. Plaintiffs are ignorant of the true names and capacities of defendants All

Persons Unknown Claiming Any Legal or Equitable Right, Title, Estate, Lien, or Interest

|l in the Property Described in the Complaint Adverse to Plaintiff’s Title, or Any Cloud on

“Plaintiff’s Title Thereto. and Does 1 through 10, inclusive, and therefore sue these

defendanis by such fictitious names. Plaintiffs are informed and believe and on that basis
allege that each of the DOE defendants claims, or may claim, some interest in the real
property described in paragraph 11 of this complaint. Plaintiffs will amend this comp'iéjnt
to allege the true names of such defendants when their true names and capacities are
décertained.

7. Plaintiffs are informed and believe and on that basis allege, that at all times

{ mentioned in this complaint, defendants were the agents and employess of their co-

defendants, and in doing the things alleged in this complaint were acting within the
course and scope of that agency and employment.
8. Plaintiffs, NOGA, are the owners in fee and are in possession and conirol of

that certain real property and improvements located at 5667 S. Broadway, Fureka, Humboldt

SECOND AMENDED COMPLAINT FOR PRESCRIPTIVE EASEMENT; FOR PROMISSORY ESTOPPEL;
FOR QUIET TITLE; FOR-DECLARATORY RELIEF; AND FOR MANDATORY AND PROHIBITORY
INJUNCTION
DR140658 -2~
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- County, California APN 303-111-007 alse known as the Country C.lub Market. and nore

Il specifically described on E_‘a}llbu A attached hereto and made & part hereof by this reference

(*Market Parcel’”) which thev obidined by a Grant Deed from Walter Fich and the Walter
Eich 1991 Revocable Trust, dated February 4, 1998, and recorded March 2, 1998, as
Document \o 1998-3032-3, in the Official Records of hLJ.'ﬂbO]dt Coumnty, Caluoj.ma

9. Plamurfo NOGA, are also the fee owners and are in possession and contiro] of

that certain unimproved real property located on S. Broadway, Bureka, Humboldt County,

=

California APN 305-101-054 and mor= specifically described on Exhibit B attached hereto
and made a part hereof by this reference (“Noga Unimproved Parcel”) which they obtained
by a Grant Deed fr'om Humbeoldt Hill Property Partnership, a California General Partnership,
dated March 6, 2009, and recorded January 14, 2011, as Document No. 2011-1161-2 2, inthe
Official Records of Humboldt County, California.

10.  Thesoutherly boundary of the Market Parcel and the northerly boundary of the

{} Noga Unimproved Parcel are contiguous boundary lines.

11. On information and Eelie‘f, defendants Cookman, Meyer and Partnership are
the owners in fee and are in possession and control of unimproved real property located at
5707 S. Broadway, Eureka, Humboldt County, Califomia (APN 305—101-054)
(“Cookman/Meyer Property™), which they have owned since March 6, 2009, and more

specifically dascribed on Exhibit C aitached hereto and ma garthcno! by thisreferencs,
12. ‘The southerly boundary of the Noga Unimproved Parcel and the northerly

boundary of the Cookman/Meyer Property are contignous boundary lines.

FIRST CAUSE OF ACTION
(Trascriptive Easement-Plaintifis NOGA)

.13, Plaintiffs NOGA allege and incorporate herein by reference all aliegations
contamea i paragraphs 1 through 12 with the same force and effect as though fully set forth
heer

//

SEGOND AMENDED COMPLAINT FOR PRESCRIPTIVE EASEM'ENT POR PRO\!IISSORY ESTOPPEL,
FOR QUIET TITLE; FOR DECLARATORY RELIEF; AND FOR MANDATORY AND PROHIBITORY

INJUNCTION .
DR140653 -3 -
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14. . Over both the Noga Unimproved Parcel and the Coomnan/Mevel Property is

a paved 1oad that was f01me1ly part of Highway 101. Said roadway intersects with Sowth
Broadway 'Whare it enters the Cookman/Meyer Property, then traverses over the
Cookman/Meyer Property and the Noga Unimproved Parcel where it then again intersects
with South Broadway is depicted in Exhibit D which is attached hereto and incorporated
he“rem Ey reference. This o adway affords plaintiffs NOGA and their Country Club Market
customers, sspecially customers driving semi-trucks, a means of ingress, egress and
temporary parking while shopping at the Couniry Club Market locatad on the Mariet Parcel.

This roadway is referred to in this complaint as the “Roadway Basement."

15.  Since at least March 6, 2009, and continuously since that time, plai_ntiffs
NOGA have had actual, notorious, continuous and uninterrupted usé and have openly
possessed thé Roadway Easement under claim of right and/or color of law in that NOGA and

their customers of the Couniry Club Market have continuously used the Roadway Easement

over the Cookman/Meyer Property for ingress, egress and parking

16.  Plaintiffs NOGA and their customers use and possession of the Roadway

Easement has been, and continues to be, hostile and adverse to defendants’ claim to the real

property.

17. As prescriptive owners of the Roadway Easement, plaintiffs NOGA and their
customers are entitled to the rights and privileges on and over the Cookman/Meyer Property
as alleged in this complaini.

18. . On information and belief, plaintiffs NOGA believe, and thereon allege, that
defendants are contemplating the sale of the Partnership Property to Dollar General in
anticipation of the construction of a Dollar General Store on the site of the Cookman/Meyer

Property. Based upon the preliminary sketches of the project, the parking lot and building

: for the Dollar General Store will be constructed directly over the location of the Roadway

Easement; thereby unreasonably interfering with plaintiffs NOGAS’ and their customers’

SECOND AMENDED COMPLAINT FOR. PRESCRIPTIVE EASFMENT FOR PROMISSORY ESTOPPEL;
FOR QUIET TITLE; FOR DECLARATORY RELIEF; AND FOR MANDATORY AND PROHIBITORY

INJUNCTION
DR140658 -4 -
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use and rights as prescripiive owners of said easément. Copies ofthe st te plan for the Dollar
(eneral Store and the photograph depiciing the location of the Doller General Store site
where it overlaps the Eassment are attached hereto as Exhibits E and ¥ , respectively, and
made parts hereof by this reference. ‘:

19.  Based upon Lhe ELI'IEIClpaIud sale of the Cool\man/\de\:a Property to Dollar
Gpm:rc.l and the construction of the Dollar General Store and parking lot over the Roadway

Fasement, plaintiffs NOGA areinformed and believe and on that basis allega that defendants

claim an interest whick is adverse to plaintiffis NOGAS® title to the Easement. These claims

are without any right and defendants have no right, title, estate, lien, or interest superseding

| plaintiffs NOGAS® title to the Easement.

20. WHEREFORE, plaintiffs pray for judgment against defendants as set forth

below
SECOND CAUSE OF ACTION
(Promissory Estoppel by Plaintiffs Noga)

21.  Plaintiffs NOGA allege and incorporate herein by reference all allegations
contained in paragraphs 1 through 20 with the same force and effect as though fuily set forth
herem.

22. On or about Nove1nb¢r 22, 2002, Plaintiff Nogas, defendants Cookma'l and
Meyer and Keith Forb s, doing business as Humboldi Hill Properts ty Partnership acquired a

parcel of real property that was subsequently split into three lots which became the Noga

1 Unimproved Percel, The Cookman/Meyer Property and a lot that went w Keith and Rena

{ Forbes, which property lies adjacent to, and south of, the Ccokman/Meyer Property

commonly referred to as Assessor Parcel no. 305-101-040 and located at 2042 Eich Road.
23.  Inor around March 2009, the partners of Humboldt Hill Property Partnérship,
including defendants, made promises and representations to each other that none of the

partners would develop, or allow their respective property to be s61d and developed into a

SECOND A.'\/IENDED COMPLAINT FOR PRES CRIPTIVE EASEMENT; FOR PROMISSORY ESTOPPEL;
FOR QUIET TITLE; FOR DECLARATORY RELIEF; AND FOR MANDATORY AND PROHIBITORY

INTUNCTION
DR1405658 -5-
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business that would be detrimental to or cornpete with the oth61 s business such as the
County Club Market. Defendants knew or should have known that plaintiffs NOGA would
be reasonably induced to rely on, and in fact did justifiably rely upon this representation
miade by Cookman and Meyer.

24,  Despitetheserepresentations by Coolu‘la.n and Meyer, defendants entered i"lfo

e A e m e e e A - —-— _-_——r e A m—— o mra [ S S

an agreement with a third party for the sale of ulwe f‘oohnm’\/le} r Pt opc‘ty for the
development and operation of a Dollar General store. The operation of this store would be
detrimental to NOGAS’ operation and ownership of Countrv Club Merzket.

25.  Asaresult of defendants’ breach of the agreement plaintiffs sustained damages
in the amount to be determinad at trial.

WHEREFORE, plaintiffs pray for judgment against defendants as set forth below.

THIRD CAUSE OF ACTION
(Quiet Title By Plaintiff Friends of South Broadway)
(Cal. Civ. Proc. Code, § 760.010 et seq.)

26.  Plamntff, FRIENDS, incorporaies by reference the allegations in paragraphs
1 through 25 above as though fully sat forth herein.

27.  Plaintiff, fRIEN-DS , and its members, hold an interest in the Roadway
Easement as members of the general public. For more than five years prior to 1972
numerous and diverse members of the public made open, continuous, and adverse.use of the
Roadway Hasement to access the Noga Property. For sxample, 18 wheelers use and have
used the Roadway Easement for parking their big rigs. That use demonsirates an implied
dedication of a public easement in the Roadway Easement under the common law doctrinz
of applied dedication as it existed prior to the adoption of Civil Code section '1(-)09 in 1972
See Friends of the Trails v. Blasius (2000) 78 Cal. App. 4% 810.

28.  Defendants claim an interest in the Roadway Fasement adverse to the

FRIEND’S and the public. Defendants are owners of the fze title to the properties in which

the Roadway Easement is located, and they deny that the portion of South Broadway on

SECOND AMENDED COMPLAINT FOR PRESCRIPTIVE EASEMENT; FOR PROMISSORY ESTOPPEL;
FOR QUIET TITLE; FOR DECLARATORY RELIEF; AND FOR MANDATORY AND PROHIBITORY

INJUNCTION .
DR140658 -6+
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which the Roadvway Easement is located is subject to any public easaments.

29.  FRIENDS seekadeterminaiion ofthe public’s title to 2 nonexclusive easement
inthe Roadway Easement as of the date of the filing of this Amendad Complaint. Ifa public
easement was perfected prior to the 1972's, the public retains title today.

WHEREFORE, plaintiffs pray for judgment against defendants as set forth below
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" FOURTH CAUSE OF ACTION
(Declaratory Judgment By Plaintiff Friends of South Broadway)
50.  Plamtiff, FRIENDS, incorporates by reference the allegations in paragraphs
I 10 29 above as though fully set forth herein.
31.  An actual controversy presently exists benween FRIENDS and defendants

regarding their respective rights.and duties with regard to the RoadwayEasement. FRIENDS

contend that-the portion of South Broadway on which the Roadway Easement s located is

| subject to a nonrestrictive public easement to access the Noga Property. Defendants deny

|| that the public holds any easement in that portion of South Broadway on which the Roadway

Easement is located.

32.  Ajudicial declaration ofthe rights and responsibilitiés of the parties, and of the
public, is necessary and appropriate at this time because defendants have deprived, or intend
to dsprive, the public of access to the Roadway Easement on South Broadway.

33,  Neither FRTENDS nor other members of the public, have any plain, speedy,
or adequate remedy in the course of ordinary law.

WHEREFORE, plaintiffs pray for judgment against defendants as set forth below,

 FIFTH CAUSE OF ACTION
(Mandatory Injunciion By All Plainti{fs)

34.  Plaintiffs mcorporates by reference the allegations in paragraphs 1 to 33 above
as though fully set forth herein. |
35.  Inoraround 2014 defendants or their agents took measures to stop the public |

from using the Roadway Easement. These measures include selling the Cookman/Meyer |

SECOND AMENDED COMPLAINT FOR PRESCRIPTIVE EASEMENT; FOR PROMISSORY ESTOPPEL;
FOR QUIET TITLE; FOR DECLARATORY RELIEF; AND FOR MANDATORY AND PROHIBITORY

INTUNCTION
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Property to Dollar General in anticipation of the construction of a Dollar General store on

the site of the Cookmran/Mayer Property. Based upon the preliminary sketches of the project,

the parking lot and building forthe Dollar General store will be constructed directly over the
location of the Roadway Easement; thereby unreasonably interfering with plaintiffs’ use and

rights as owners of said easements .

36. Neither FRIéI:TDS nor other ;*Aemb'er of the public has an adequate remedy at
law for the harm caused by .defendants’ obstruction of public access to the Roadway
FEasement over South Broadway. -

37.  Plaintiffs seck a mandatory injunction compelling defendants and their agents
from developing the Cookman/Meyer Prop;arty in such a way that interferes with the
Roadway Easement. ‘

WHEREFORE, plaintiffs pray for judgment as follows:

As to the First Cause of Actio for Pres criptive Easement:

1., For judgment quieting title as to plaintiff s* Tight to use the Easement for
ingress and egress;

2. Plaintiffs’ costs of suit incurred herein; and

3. Such other and further relief as may be just and proper.’

As to the Second Cause of Action for Promissory Estoppel:

4, Tor an amount to be determined atirial, with interest on this sum at 10 percent
per year from December 4, 20 14, as allowed by law;

3. Plaintiffs’ costs.of suit incurred herein; and

6. Such other and further relief as may be just and propes.

As to the Third Cause of Action for Quiet Title:

7. Quieting tifle in the public to the Roadway Easement to access the Noga
Property; '
8. Plaintiffs’ costs of suit incurred herein; and

SECOND AMENDED COMPLAINT FOR PRESCRIPTIVE EASEMENT; FOR PROMISSORY ESTOPPEL;-
FOR QUIET TITLE; FOR DECLARATCRY RELIEF; AND FOR MANDATORY AND PROHIBITORY

INJUNCTION
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9. Such other and further relief as may be just and proper
As to the Fourth Cause of Action for Declaratory Relief:
10.  Declaring that the Noga Property is subject to the Roadway Easement;

11, Plaintifis’ costs of suit incwired herein; and

Jrel
1>

Such other and further relief as may be just and propel

Asto the Fifth Cause of Action for Mandatory IJJLI‘lCLlOﬂ
13.  For and order preventing defendants or their - predecessors in interest from
interfering with the Roadway Easemént;
- 14, Plaintiffs’ costs of suit incurred hersin; and
15, Such other and further relief as may be just and proper

Dated: October 1, 2015 ' FLOYD LAW FIRM

“Bradford C F1oyd, Aftorneys for Plamiirs

SECOND AMENDED COMPLAINT FOR PRESCRIPTIVE EASEMENT; FOR PROMISb SORY ESTOPPEL:
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VERIFICATION
I, DAVE HARRIS, the un'dérsigned, declare as follows:

I have read the foregoing Seconddmended Complaint for Prescriptive Easement, for

- Promissory Estoppel; for Quiet Title; for Declarative Relief: and for Mandatory and

Pr OhlbﬁOl'}' I111unct10n and know its contents.

ITamon orﬁcel of Friends of South Bmadway a plamtm m ths proceeding and am -

" authorized to make dns verification for and on its behalf, and I make this verification for that

reason. The matters stated in the foregoing document are irue of 111}/- own knowledge
gxcept as to those matters which are stated on information and belief, and as to those
matters I believe them to be true.

I declare under penalty of perjury under the laws of the state of California that the

.tﬂ-l-ba e

forezcomtT is true and correct. Executed ths_.c: day of-Getoer 2015 at Bureka, California,
Y ) v

SO0 O~
. A
e, f’/j’:’t‘, / l//ﬁffd-"’)
DAVE HARRIS
" September 6. 2016 Paqe 38




That real property situated in the County of Humboldt, State of California, describad as
ioillows:

ns of ihe Southsast quaﬁ 1 of Section 8, Township 4 Norih, Range 1 West
Meridian, dt:SCl’lb\_,d as foliows:.-

I.]
i

"s (D

p Qrtions
nboldi

[
o
PARCEL ONEY

COMMENGING on the East line of the California State Highway rig' ht of way dssc*ib=d
at Parcel One in D'—;ed from Sopnia C Newett, et 2, to the State of California, recordad
in Book 228, Page 186 of Deads, at a point locaiec Souin 30 degrees 21 % minuias
Wesi 1181 6 & tf rom tha quqr‘ﬂr section comear on the East line of said_Saction 8§;
thence South 63 degrees 58 minutes East 93 fesat;
o the West line of the County Road leading to Humboldt Hill, 2s it exisied prior
io 19«.}4,
thence along sald road South 8 degrees 2 minutes West 100 fest to an.iron pipe
set by ALB. Bones in connaction with Su*vey made Novémber 23, 1948 '
io the East line of said State Highway; -
thence Northerly along the East hne of seid highway 100 feet, morzs or less; {0
ihe point of beginning. D

- PARCELTWO: . " . .

COMMENCING &t a pomt located North 15 degress 50 minutes West 51.4 fest from
the most Southerly corrier of the land conveyed to Avery E. Graham aﬂd wife, recorded
in Book 284, Page 158 of Deeds, herginbefore referrad to:

thence Norin 75 dsgress 50 minutes E.WL 4 fesi;

thence North 15 dsgress 50 minuies Wes

inence South 75 degre 0 minutes \N:;s
ihance. South 15 degre 0 minuies East 8 fast;

therice Norih 75 degrees 50 minutes East 4 feet to ths neint of beginning.

es o
-
€8 ol

A right of way for ingress and egress from the County Road to the State Highway
referred o in Parcel One, to-be jointly used by Avery E. Graham and Ethel Miller-
Grahiamn and by Walier W. Eich, their heirs, successors and assigns, over the oliowing
described parcel: . : .o

COMMENCING on the Southeast corner of said Parcel Cne on the Wcs’t Ime of Sald
County Road;

Li"":nCc along sa!d West line South 8 degrees O/ minutes Wesi 25 feet;
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then a Nofth 65 degrees 47 minuies Wast 145 feet, more or less, tc the East .
line of saia State Highway;
thence Northsasterly atong the East linz of said Siaie Highway 25 fzef, more or

less, to the Sou hwest corner of the land hareinbefore describad in _ n
thencs Souih 65 degrees A7 minutes East 135.1 fest o the point of beginning.

PARCEL FOUR:

An sassmant 3 fzet in width for pipe ling, for the conveyancs of watar, the canter
which i3 described as foliows:

COMMENCING at @ point on the Sout I.weﬁtvr[y line of said Parcel Three disiant North
65 degraas 47 minuiss Wesr 7 feei C n&ren

i frort the Southsasterly cornear thereof;

thence Southerly zlong a line that is distant West 7 fest (measurad at right
angles’ :end parails! io the East lina of the land describad in Dead o Avery E. Graham
and wife hereinbafore raferred to, o a point that bears North 75 degrees 50 minutas
East irom ihe cenier point of the well site hersinbefore described as Parcs! Two;

thence Souih 75 degrees 50 minutes West to the Northeasterly line of said

arcel Two.

PARCEL IV“

An sasemem for the insiallation of & sewer drainage lins of pips, together with ths fight
to repair, replace and maintain the same in such manner as shall not disturb or interrupi
_tihe right of ingress and egress over Parcel Thrag hereinbefors raferrad to, over, under
and across the foliowing described land:

EG NNING 2t the Southwest corner of Parcel Ona hersinbefore described and
unning Southerly along the Easterly line of ithe present Siate Highway 101, 200 fest;
thence Southeasierly at right angles io said Stats Highway line a distance of 15

feet

thence Northeasterly and parailel with the East fine of said Stats Highway 140
iest;

thence Noriheastarly in a direct ling to a point on ths Seuth iine of said Parce!
One thzt bears South 65 degrees 47 minutes West 70 fest fron iHe point of baginning;

thence Nofih 65 degrees 47 minutes West 70 faat to the poi Iof bcgmning

hat portion of the Scoutheast Quarter of Section 8, Township 4 Norih, Range 1 Wast,
tion 8, Township 4 North, Range 1 West, Humboldt Base and l\ﬁc.ldlan descnbed

EASEMENT for sewer purposes over & strip of land 5 feet wide, the center line of which
is described as follows: : .
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All that real propenrty situatad in the County of Humboldt, State of California, describad
as follows:

Parcel 3 as shown on Parcel Map No. 3439 filed in the office of the County Rscorder of

Lot
It
said Humboldt County in Book 33 of Parcel Maps, pages 73 and 74.

APN: 305-101-055

Paae 42
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EXHIBIT C

- | ' LEGAL DESCRIPTION

All ihat real property situaied in the County of Humboldt, State of California, described
as foilows:

PARCEL ONE

- [P —-— - e ey n - ——a em

Farcel 2 as shown on Parcel i ap No. 3439 1iled in the office of the County Recorder of
said HumboIdL County in Book 33 of F’arcel Maps, pages 73 and 74

Reserving thersirom, for the benefit of Parcel 1 of said Parcal Map NJ. 3439
exclusive easement for ing ress and sgress over and across that porncn ofP
'aboife lying within Parcel “A” as shown on said Parcel Map.

PARCEL T\f\IO

-

A non-exclusive easement for ingress and egress over and across that portion of Parcel
1 of said Parcel Map No. 3439 lying within Parcel “A” as shown therson,

APN: 305-101-054
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Theundersigned declares:

. lamoverilie age of 18 yearsand not & party to this action. My addressis 819 Seventh Sireat,
Eureka, Califoriia, which is located in Humboldt County where the service described below took

place.

On October 1, 2015, I served all parties in said action with the following document:

—_ P e m o mmmmm N s mewa G AL a4 m o AR A ALE Ak sRe 4 mar — =

SECOND AMENDED C OBMPLAINT OR PRESCRIPTIVE EASEMENT; FOR
PROMISSORY ESTGPPEL; #FOR QUIET TITLE; FOR DECLARATORY RELIEF;
AND FOR MANDATORY AND PROEIBITORY INJUNCTION

X 4.8, Mail: by placing a true copy thereof enclosed in a sealed envelope, addresssd
as shown below and placing the envelope for collection and mailing on the date
and at the place shown below, following our ordinary business practices. Iem
readily familiar with this business' practice for collecting and processing
correspondence for mailing. On the same day that correspondence is placed for
collection and mailing, it is deposited in the ordinary course of business with the
United States Postal Service in a sealed envelope with postage fully prepaid.

Personal Service: by piacing a irue copy thereof enclosed in a sealed envelope,
addressed as shown below and causing same to be delivered to the individuai
named below or to that individual in-care of a member of her/his office, prior to
5:00 p.m.

Overnight Mail: by placing a true copy thereof enclosed in a sealed envelops
addressed as shown below and causing said envelope to be deposited in 2 box or
other facility regularly maintained by the express service camier, or delivered to an
authorized courier or driver authorized by the express service carrier.to receive
documenis, in an envelope or package designated by the express service carrier
with delivery fees paid or provided for.

2
Facsimile or Electronic Transmission: Based on a court order or an agreement
of the parties to accept service by email or electronic transmission, I caused the
doctuments to be sent to the persons at the e-mail addresses or at the facsimile
numbers listed above. [ did not receive, within 2 reasonable time after the
transimission, any electronic message or other indication that the transmission was
unsuccsssil. I am readily familiar with my firm’s business praciice of processing
and fransmitiing documents via facsimile or elecironic transmission(s) and any
such documesnts would be transmitted in the ordinary cousse of business.

ADDRESSEE(S):
William F. Barnum, Esq.
Barnum Law Office

PO Box 173

Eureka CA 95502-0173
wib@barmumlaw.nei
Attorney for Defendants

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on October 1, 2015, at Eureka, California.
p !

7 Lo
LAAC 7 aliese
Ann Maxcy Iy
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FLOYD LAW FIRM

819 Seventh Street

Attorneys: Eureka, California 95501
Telephone:(707) 445-9754

Bradford C Floyd Facsimile:(707) 445-5915

Carlion D. Floyd E-mail: beflovd@flovdlawfirm.net

July 7, 2016

Humboldt County Planning Commission
825 Fifth Street, Room
Eureka, CA 95501

Re: Dollar General - Eich Road, Humboldt Hill area;
Coastal Development Permit, Special Permit
Application Number 9329, Case Number CDP-14-033/ SP-14-049

Dear Commissioners:

By way of this letter, my client is adopting the arguments set forth in the letter to the
Commissioners from Kimberly Tays dated July 4, 2016, and her supplemental comments dated July
5,2016. Copies of these letters are attached hereto as Exhibits A and B, respectively. In addition
to adopting Ms. Tays’ comments (objections), we add the following objections based upon our
review of the Staff Report and its attachments.

First, we object to a 16-foot (+/-) wetlands set back from the designated wetlands area to the
improvement. The Code requires a 100-foot setback. Given the quantified wetlands on the subject
property and its location in relationship to Humboldt Bay and the ocean, a 16 foot (+/-) setback
provides insufficient protection. Furthermore, the wetlands delineation prepared by Virginia Dains
is dated May 6, 2015. In her Wetland Determination Form, Ms. Dains indicates she inspected the
subject property on February 25, 2015, during a “very dry January and February.” Also, the
vegetation on site had been mowed down just a few months prior to Ms. Dains’ inspection. Since
February 25, 2015, the vegetation on the subject property, especially vegetation associated with
wetlands, has changed dramatically. For instance, Hooker’s willow now abound and are 10 to 15
feet tall, as depicted by photographs we will be submitting to the Commission. We believe a
wetland study performed today would find a much greater area of wetlands than designated by Ms.
Dains.

Second, as noted in the Staff Report, the footprint of the proposed building requires 32
parking spaces for the retail store and warehouse. The applicant has requested, and staff approved,
a reduction from 32 parking spaces to 24. Staff accepts a parking survey provided by Dollar General
Store. The three stores used in Dollar General’s survey sample were in Gridley, Los Molinos, and
Orland, California. The respective populations for those cities are 6,531, 2,037, and 7,482. Hardly
representative of the population surrounding the proposed site. The number of vehicles entering and
exiting Country Club Market, which carries similar products, and has a footprint of just over half of
the footprint proposed by Dollar General, indicates a much greater parking demand than estimated
by Dollar General. Country Club Market was required to, and provides, 28 parking spaces.
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Humboldt County Planning Commission

July 7, 2016
Page Two
Thank you for your consideration of the above. As previously stated, we object the approval
of this project.
Respectfully submitted,
Bradford C Floyd
BCF/gme
Enclosures
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“EXHIBIT

Brad Floyd

From: Kimberly Tays <kimkat067@gmail.com>

Sent: Monday, July 04, 2016 12:38 AM

To: planningclerk@co.humboldt.ca.us

Cc: Kraemer, Melissa@Coastal; Jennifer Kalt, bcfloyd@floydlawfirm.net; Colin Fiske
Subject: Commeants on CDP 14-033; Dollar General (DG) Proposed Development

Dear Planning Clerk:

Please forward this email regarding Dollar General’s proposed project on a 0.87-acre vacant parcel of land within the certified
Humboldt Bay Area Plan (HBAP) in Eureka, CA, to Humboldt County Planning Commissioners Alan Bongio, David Edmonds,
Noah Levy, Kevin McKenny, Robert Morris, Ben Shepherd and Lee Ulansey.

I oppose Dollar General’s project for the following reasons:

(1) Interference with Natural Drainage Patterns: The mitigation measures identified in the Humboldt County Planning Dept.'s
staff report are insufficient to protect the 150 sq.ft. wetland. The amount of impermeable surfaces that would be introduced to
the undeveloped site (including a 9,300 sq. ft. building surrounded by an asphalt parking lot, sidewalks, retaining walls, curbs
and gutters), in addition to the grading that woulid need to be done, will interfere with the drainage patterns and degrade thig
sensitive wetland. The water that would typically reach the wetland from the surrounding area will not reach it once the site is
developed, as a concrete curb will encircle the wetland buffer to prevent parking area runcff from entering the wetland, While
the staff report states the hydrology of the wetland will be augmented by roof runoff which is channeled from the rear of the
building into a vegetated swale and which overflows into the wetland area through curb openings (figure 1), it seems unlikely
that water from the roof will be enough to recharge this small wetland. Iam also questioning the type of materials that will be
used for the roof (the plans were difficult to read) and whether those materials would contain pollutants or if, during the dry
season, air-borne pollutants could settle on the roof and then drain into the wetland and degrade the water quality.

(2) Unacceptable Reduction to Buffer Zone: The staff report states that the standard buffer of 100 feet needs to be reduced to
allow for this development. Instead of a 100-foot buffer, a setback that varies between 16 to 20 fest (or an average of approx.
17 feet) is being proposed, thus reducing the standard buffer by 83%. Due to the fact that over 90% of wetlands in California
have been lost or impacted from development, this wetland should not be compromised to allow for the development of a chain
store that does not sell anything that consumers cannot buy at other nearby chain stores (i.e., K-Mart, Walmart, Target,

etc.). The problem with reducing the buffer by such a large percentage is that this small wetland, which currently benefits from
an undeveloped, vegetated environment, will be almost completely hemmed in by hardscape and man-made structures. While
the applicant proposes to plant native plants in the wetland and buffer zone, the rest of the vegetation that currently surrounds
the wetland will be paved over and displaced by a 9,300 sq. ft. building. This will drastically reduce the amount of vegetation
that exists on the site and provides important habitat for wildlife. Altering this site in such a drastic way, and providing almost
no buffer zone, will surely degrade the quality of this wetland and will impact the health and wellbeing of the wildlife that uses
or depends on this unique environment. We cannot afford to continue on with this sort of development, as we have so few
wetland envirornments left in coastal California.

(3) Light Pollution: DG proposes to install 2 large illuminated signs (for a total of 291 sq. ft. of lighting) that will be on 7 days
a week until 10 p.m. [ am assuming the Dollar General sign that will be attached to the building will be illuminated all night
long, in addition to the lighting that will be furned on for safety purposes. Since no specific lighting plan was included in the
staff report, the public has no way of knowing the extent of the light pollution that will be created by this development and how
it will impact wildlife using the wetland, especially species that are nocturnal and require darkness to navigate and forage.

(4) Traffic Congestion/Noise Pollution/Greenhouse Emissions: The traffic predictions about this project are confusing and
ambiguous. A memo dated October 8, 2014 (included in the staff report) states: the fypical Dollar General Store is expected to
generate approximately 583 daily trips OR 385 'new’ daily trips. [Emphasis added.] However, when you read the Dollar
General Humboldt Hills Plan of Operation (also included in the staff report), it says: We typically have 10-13 trips per hour so
the increase in [sic] not significant, Using the figures of 10 and 13 trips per hour, I calculated there would be 50,400 and
65,520 vehicle trips, respectively, per year. I arrived at those figures by muitiplying 10 and 13 vehicles per hour x 14 (the
number of store hours) x 30 days/month x 12 months/year. If you compare the vehicle trips mentioned in the October 8 memo
with the vehicle trips mentioned in the Plan of Operation, you will see there is a large discrepancy in the forecasted vehicle trips

1
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generated by this store. Instead of 50,400 and 65,530 antiual vehicle trips, the figures rise dramatically to 138,600 vehicle trips
and 209,880 new vehicle trips, respectively, per year. I came up with the latter two figures by multiplying, separately,

385 new daily trips and 583 daily trips x 30 days/month x 12 months/year. These figures do not include the number of large
trucks (3 STAA-sized trucks per day) and the unspecified number of smaller delivery trucks that would visit the site. DG

is minimizing the impacts from its vehicle and truck traffic on the nearby streets and neighborhoods, The traffic data does not
even use traffic studies conducted in California. The data surveys were conducted in Florida in the years 2010, 2011 and
2012. Vehicle and truck traffic has increased in the past 4-6 years, especially since the economy has improved and people are
driving more now that gas prices have dropped. In Florida, especially during the years 2011 and 2012, gas prices were around
$3.50 to $4.00 per gallon (causing people to drive less) compared to current gas prices of around $2.40 per gallon. The
applicant needs to provide current data that is relevant to this area of California in order to adequately address the traffic
congestion, noise pollution and greenhouse gas emissions that would be emitted from customer vehicles and delivery trucks
(not to mention the increased damage to our roads and danger that these bigger trucks pose to drivers on our rural roads). This
tremendous increase in vehicle and truck traffic (and attendant noise pollution and gas emissions) will negatively impact the
nearby neighborhoods and community, at large. It will also disturb the wildlife that uses the wetland envirenment.

(5) Lack of Wildlife Studies: [ did not see any studies indicating the type of birds, ainphibians, etc. that currently vse this
wetland. The only studies I saw in the staff report related to the various types of vegetation growing in and around the
wetland. A biological evaluation needs to be conducted to assess the types of birds and other wildlife that use the wetland and
how those species would be impacted by this development.

(6) CA Coastal Commission Suggestions: In the letter dated August 24, 2014 from Melissa Kraesmer of the CA Coastal
Commission, Ms. Kraemer mentions: (1) reducing the amount of proposed hardscape, (2) requiring the use of porous
pavement rather than traditional asphalt for the proposed parking lot, and (3) requiring preservation of native

vegetation. After looking online at images of DG stores, it is apparent the proposed design for this store differs little from the
cookie-cutter style stores it has built throughout the U.S. The October 8§ memo that is included in the staff report mentions

that: Dollar General Stores are typically stand-alone 9,100 sfretail stores located off of state highways and "Main Streets”

in suburban and rural areas. The stand-alone store proposed for this site is 9,300 sq.ft. (200 sq.ft. bigger than the typical-sized
store), which means the applicant made no attempt to decrease the footprint of the store in order to allow for an adequate buffer
between the development and wetland. 1In spite of the suggestion to incorporate a porous pavement into the parking lot design
instead of traditional asphalt, it appears that regular asphalt is being used Tor this parking lot, evidenced by the need to build a
curb to encircle the wetland buffer in order to direct pollutant-laden runeff away from the wetland. If a porous surface or
paving stones were introduced into the parking lot design, that would allow rain water to percolate into the ground and recharge
the wetland. Porous surfaces would also reduce the threat of pollution entering the wetland, as the ground would work to filter
out the pollutants. While the plans call for the planting of native plants in and around the wetland, any native plants outside that
very small area would be destroyed by the building, parking lot and hardscape surfaces.

(7) Stand-Aloné Stores Encourage Single-Driving Frips: Not only will this development degrade a sensitive wetland
environment, building stand-alone retail stores, such as the one proposed here, encourages single-driving tnps, as this store
would not be centrally located or connected to other shopping areas. The only store that DG would be near is the locaily owned
Country Club Market that would surely suffer due to an inability to compete with DG's corporate bulk-buying power. The
money that DG would make from this store would be sent to ifs headquarters in Tennessee, unlike the market that is owned by
the Nogas. Any jobs that would be created by DG could be lost if the Country Club Market was put out of business.

(8) Reduced Walkabilitv/Bikeabilitv: More car and truck traffic diminishes the walkability and bikeability of our communities,
as people are intimidated by the inhospitable nature of such an environment. When people drive everywhere, this further
exacerbates the obesity problems in this country.

(9) Alternative Building Sites: The staff report states that there is no alternative to this proposed project site, but this is nota
true statement. Instead of destroying important (and increasingly rare) wetland habitat, DG should investigate renting space in
the Bayshore Mall, as there is plenty of space available for new retail stores. By filling up the Bayshore Mall with different
retailers, shoppers are provided with the opportunity to consolidate their shopping trips versus driving, specifically, to stand-
alone stores such as the one that DG proposes to build.

I am respectfully requesting the Humboldt County Planning Commissioners deny Dollar General's f;roject, as proposed, due to
the significant impacts it would have on this sensitive wetland environment.

Sincerely,
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Brad Floyd

From: Kimberly Tays <kimkat067@gmail.com=>

Sent: Tuesday, July 05, 2016 1:06 PM

To: planningclerk@co.humboldt.ca.us; cc: Kraemer, Melissa@Coastal; Jennifer Kalt; Bradford
Floyd

Subject: Supplemental Comments on CDP 14-033; Dollar General (DG) Proposed Development

Dear Planning Clerk:

Please forward my supplemental comments (to be attached to my July 4 email) regarding Dollar General's proposed project on
a 0.87-acre vacant parcel of land within the certified Humboldt Bay Area Plan (HBAP) in Eureka, CA. to Humboldt County
Planning Commissioners Alan Bongio, David Edmonds, Noah Levy, Kevin McKenny, Robert Morris, Ben Shepherd and Lee
Ulansey,

Upon further examination of the staff report regarding the above-mentioned project, [ have concerns about Conditions of
Approval 14 and 19 re: the stormwater issue (MS4 Program) and the issue regarding the statement that this project would not
harm fish and wildlife.

Under Condition of Approval 14, it says: The applicant shall submit a Drainage Plan for approval by the Department of Public Works
that incorporates Low Impact Development techniques into the project design in a manner complementary to the requirements of COA
#3 (oil-water filtration) and COA #4 (stormwater detention). The Drainage Plan shall comply with the standards of a Regulated
Project under the State Water Board's Phase I Small Municipal Separate Storm Sewer System (MS4) Program. Areas identified as
treatment areas shall be maintained for the life of the project. The purpose of these combined measures is to maximize the retention of
storm water on site such that pollutant-laden runoff from the proposed new parking lot and other impermeable surfaces does not
degrade surrounding coastal wetlands and waters. (p.13 of staff report)

MY COMMENTS RE: COA #14, ABOVE: The Drainage Plan must be presented to the Planning Commissioners, so they know
what they are approving, and also to the public so that we have a complete picture of what is being proposed and how the impacts will
be mitigated. Allowing the Drainage Plan to be approved by the Public Works Department (after review and approval of the
project) deprives the public of the information we need to be properly informed about the true impacts of this project on a
sensitive wetland. Other than the plan to direct roof runoff into a channel and vegetated swale to overflow into the wetland through
curb openings, I have seen no other plans that incorporate LID techniques into this project. Roof runoff may replenish the wetland
somewhat, but the wetland is still being deprived of the runoff it would normally receive if the site was not hemmed in by asphalt,
pavement and a large building. Diverting contaminated runoff away from the wetland only serves to deprive the wetland of the water
it needs to stay healthy and functioning, which would, in turn, harm wildlife.

Under Condition of Approval 19, it says: Within five (5) days of the effective date of the approval of this permit, the applicant shall
submit a check to the Planning Division payable to the Humboldt County Recorder in the amount of §2,260.25. Pursuant to Section
711.4 of the Fish and Game Code, the amount includes the Department of Fish and Wildlife (DFW) fee plus a §50 document handling
fee. The fee is effective through December 31, 2016 at such time the fee will be ad;usted pursuant to Section 713 of the Fish and
Game Code. Alternatively. the applicant may contact DFW by 0603 or through th

at www.wildlife.ca.gov for a determination that the project will have no effect on fish and wildlife. [Emphasis Added] I[f DFW
concurs, a form will be provided exempting the project from the §2,210.235 fee payment requirement. In this instance, only a copy of
the DFW form and the $§30.00 handling fee is required. (p. 14 of staff report)

MY COMMENTS RE: 19, ABOVE: A wildlife study needs to be prepared prior to approval of this project, as the Planning
Commissioners and public members are in the dark about what wildlife is using the wetland and may be impacted by this

project. Allowing the applicant to simply make a phone call to DFW's office in Sacramento (to a person that has not even visited
the site or evaluated the impacts)--with no records of what was discussed or how the determination was made that the project
will have no effect on fish and wildlife--means the public review process is being circumvented and the Planning Commissioners and
public members are being deprived of the information they need to be properly informed about the true impacts of this project.

As mentioned in my July 4 email, I am opposed to this proposed project and am asking the Planning Commissioners to deny the
project until further information is provided about the true impacts of this development and more efforts are made by the applicant to
reduce the impacts their project will have on a sensitive wetland environment, including consideration of an alternative site for their
store (i.e., Bayshore Mall and other vacant retail space in Eureka). EXHI
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Regards,
Kimberly Tays
Resident of Humboldt County
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